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Appellant : ARGUED: April 14, 2008

OPINION

MR. JUSTICE EAKIN DECIDED: April 29, 2009

Appellee Belden & Blake owns or leases oil and natural gas estates on three
parcels of property in Oil Creek State Park; the Commonwealth owns the Park’s
surface. In December, 2004, Belden & Blake notified the Commonwealth, specifically,
the Department of Conservation and Natural Resources (DCNR), it was in the
preliminary stages of developing gas wells on two of the parcels; it provided similar
notice in March, 2005, regarding the third parcel. Along with its notices, Belden & Blake

submitted copies of its draft well drilling permit applications, pursuant to § 201 of the QOil



and Gas Act (OGA)," and maps of proposed access routes and well sites. It posted
bond with the Department of Environmental Protection (DEP), pursuant to § 215(a)(1)?
of the OGA to secure well closure, well site reclamation, and pollution remediation
costs.

DCNR, however, sought to impose a “coordination agreement” on Belden &
Blake before allowing it to access the parcels; the terms included posting of a $10,000
performance bond for each well, and $74,885 in stumpage fees, double the fair market
value of the timber to be removed.

Belden & Blake filed a petition for review in the Commonwealth Court seeking
declaratory and equitable relief.®> Belden & Blake claimed an implied easement with a

right to enter the parcels was acquired with the oil and gas estates; it acknowledged the

' Act of December 19, 1984, P.L. 1140, as amended, 58 P.S. § 601.201. Section 201
provides, in relevant part:

(a) No person shall drill a well or alter any existing well, except for
alterations which satisfy the requirements of subsection (j), without having
first obtained a well permit pursuant to subsections (b), (c), (d) and (e). A
copy of the permit shall be kept at the well site during drilling or alteration
of the well.

58 P.S. § 601.201(a).
2 Section 215(a)(1) provides, in relevant part:

(a)(1) Except as provided in subsection (d) hereof, upon filing an
application for a well permit and before continuing to operate any oil or
gas well, the owner or operator thereof shall file with the department a
bond for the well and the well site on a form to be prescribed and
furnished by the department.

58 P.S. § 601.215(a)(1).

® Belden & Blake also claimed unlawful attempted regulation of oil and gas operations,
failure to follow the Commonwealth Documents Law and Regulatory Review Act, and
unlawful taking. Only the counts for declaratory and equitable relief are at issue here.

[J-52-2008] - 2



easement was limited by a good faith requirement that it use the surface area only in a
reasonably necessary manner to extract the minerals. Belden & Blake averred it met
and exceeded this obligation by: notifying DCNR months in advance of its plan to
exercise its rights; meeting with DCNR regarding alternatives to best preserve the
Park’s surface; giving DCNR time to clear potentially affected land and timber; offering
to arrange for timber extraction and pay its fair market value; providing maps of
proposed wells; and obtaining a right-of-way across private property after revising its
access route.

Belden & Blake also sought to enjoin DCNR from further interference with its
rights, alleging DCNR refused it access by imposing unlawful bonds, fees, and an
unnecessary right-of-way (as it already had an easement). Belden & Blake
subsequently sought partial summary judgment, averring no issue of material fact
existed regarding the respective ownership and leasehold interests.

In opposition, DCNR maintained it is a trustee for public resources under Article I,
§ 27 of the Pennsylvania Constitution,* and as such, is authorized to condition the
surface use of a state park.

The Commonwealth Court granted Belden & Blake’s partial summary judgment

motion. It relied on Chartiers Block Coal Co. v. Mellon, 25 A. 597, 598 (Pa. 1893),

which addressed a surface owner’s rights relative to the subsurface owner’s rights,

* Article |, § 27 provides:

The people have a right to clean air, pure water, and to the preservation of
the natural, scenic, historic and esthetic values of the environment.
Pennsylvania’s public natural resources are the common property of all
the people, including generations yet to come. As trustee of these
resources, the Commonwealth shall conserve and maintain them for the
benefit of all the people.

Pa. Const. art. |, § 27.
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where oil and gas underlie the coal subsurface. There, the subsurface owner sought to
restrain the surface owner from drilling wells through the coal subsurface to reach the
underlying oil and gas, arguing the drilling would render coal mining too dangerous. Id.,
at 597. We affirmed the lower court’s grant of an injunction, holding “[t]he grantee of the
coal owns the coal but nothing else, save the right of access to it and the right to take it
away.” Id., at 599.

Here, the Commonwealth Court included this Court’s reasoning in Chartiers:

As against the owner of the surface each of the several purchasers would
have the right, without any express words of grant for that purpose, to go
upon the surface to open a way by shaft, or drift, or well, to his underlying
estate, and to occupy so much of the surface, beyond the limits of his
shaft, drift, or well, as might be necessary to operate his estate, and to
remove the product thereof. This is a right to be exercised with due
regard to the owner of the surface, and its exercise will be restrained,
within proper limits, by a court of equity if this becomes necessary; but
subject to this limitation it is a right growing out of the contract of sale, the
position of the stratum sold, and the impossibility of reaching it in any
other manner.

Belden & Blake Corporation v. Commonwealth, No. 25 MD 2006, unpublished

memorandum at 13 (Pa. Cmwilth. filed March 5, 2007) (quoting Chartiers, at 598). The
court held “[tlhe law recognizes [Belden & Blake]'s right to enter upon the land to
exercise its oil and gas rights ... consequently, [DCNR] has no power to condition
[Belden & Blake]'s exercise of those rights by requiring it to enter into the coordination
agreement.” Id., at 14. It found Chartiers imposed a duty on Belden & Blake to
exercise its rights in a reasonable manner, with due regard to the surface owner’s
rights, and noted both parties may be restrained by a court of equity if necessary. Id. It
further found DCNR’s position that § 303 of the Conservation and Natural Resources

Act (CNRA)® authorized it to impose a performance bond on Belden & Blake for each

> 71P.S. § 1340.303 provides, in relevant part:
(continued...)
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well misplaced, as DCNR had not leased the oil and gas rights at issue, and noted
Belden & Blake posted bond pursuant to § 215(a)(1) of the OGA to cover well closure,
well site reclamation, and pollution remediation costs. Id. The court found the CNRA
does not authorize DCNR to levy stumpage fees. Id.

DCNR filed this appeal, followed by an automatic supersedeas, which the
Commonwealth Court vacated; DCNR’s application to reinstate the supersedeas was
granted by this Court.

Summary judgment may be granted only where there is no genuine issue of
material fact, and the moving party is entitled to judgment as a matter of law. Pa.R.C.P.

1035.2(1); Atcovitz v. Gulph Mills Tennis Club, Inc., 812 A.2d 1218, 1221 (Pa. 2002).

“In making this assessment, we view the record in the light most favorable to the non-
moving party, and all doubts as to the existence of a genuine issue of material fact must

be resolved against the moving party.” Payne v. Commonwealth Department of

Corrections, 871 A.2d 795, 800 (Pa. 2005) (citation omitted). The scope of review of an
order granting summary judgment is plenary. Atcovitz, at 1221. The standard of review
provides we reverse the trial court's order only where the court committed an error of
law or clearly abused its discretion. ld. To the extent the issues before us are

questions of law, our standard of review is de novo; thus, we need not defer to the lower

(...continued)

(a) Powers and duties enumerated.—The department shall have the
following powers and duties with respect to parks:

(1) To supervise, maintain, improve, regulate, police and preserve all
parks belonging to the Commonwealth.

71 P.S. § 1340.303(a)(1).

[J-52-2008] - 5



court’s determinations. Chanceford Aviation Properties, L.L.P. v. Chanceford Township

Board of Supervisors, 923 A.2d 1099, 1103 (Pa. 2007).

DCNR asserts it is obligated to preserve state parks pursuant to § 303 of the
CNRA, and it has a fiduciary obligation to conserve and maintain parklands as natural
resources under Article I, § 27 of the Pennsylvania Constitution. DCNR notes the
legislature intended it to have broad authority to protect state parks via these provisions,
and points out that the Statutory Construction Act provides “the General Assembly
intends to favor the public interest as against any private interest.” 1 Pa.C.S. § 1922(5).
DCNR argues the Commonwealth Court improperly relied on Chartiers and other cases
not addressing the core issue here: how to balance an oil and gas developer’s rights
against “a surface use that has been afforded special protection as a public natural
resource ...."” Appellant’s Brief, at 13, 18-19.

DCNR also argues the public trust doctrine, recognized by this Court in Payne v.
Kassab, 361 A.2d 263, 272-73 (Pa. 1976), applies; the doctrine provides that certain
natural resources are impressed with a trust for the public’s benefit, outweighing private
interests. Chartiers “clearly recognized the difficult balancing that must take place to
protect the rights of the owners of various estates in the land[,]” and DCNR contends
the Commonwealth Court failed to address its role in determining what constitutes
reasonable use. Appellant’s Brief, at 16-17. DCNR maintains the best way for Belden
& Blake to exercise due regard to its rights and obligations as surface owner, is via a
mutual agreement; it provided Belden & Blake a proposed draft. DCNR emphasizes it
is not trying to deny Belden & Blake access to its rights — it simply does not want it to
“unilaterally” determine what constitutes reasonable use of the surface.

Belden & Blake asserts it has an implied easement, relying on Chartiers and

citing Taylor v. Heffner, 58 A.2d 450, 453-54 (Pa. 1948) (dominant estate owner may
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not exercise rights granted over servient estate without regard to servient owner’s

rights, and user restricted to reasonable use under circumstances), Oberly v. H.C. Frick

Coke Company, 104 A. 864 (Pa. 1918) (mine owner has right to enter, take, possess,

and use surface as necessary to carry on mining), and Baker v. Pittsburgh, 68 A. 1014,

1016 (Pa. 1908) (express grant of all mining rights in land includes right to open, work,
and occupy mines as reasonably necessary).

Belden & Blake claims it exercised more than due regard to DCNR and the Park,
but maintains that regulatory authority over oil and gas well drilling and operations is
vested in the DEP — not DCNR — by the Oil and Gas Act. Belden & Blake claims
DCNR’s impairment of its rights is tantamount to a taking without just compensation.
Further, Belden & Blake claims neither Article |, § 27 of the Pennsylvania Constitution
nor the CNRA give DCNR the ability to regulate private property.

We find partial summary judgment in Belden & Blake’s favor was warranted.
Belden & Blake has the right to enter the surface property to access what it owns, a
right that is not contested by DCNR. “One who has the exclusive right to mine coal
upon a tract of land has the right of possession even as against the owner of the soil, so

far as it is necessary to carry on ... mining operations.” Turner v. Reynolds, 23 Pa. 199,

206 (Pa. 1854). Chartiers® held an owner of an underlying estate, such as Belden &
Blake here, has the right to go upon the surface in order to reach the estate below, “as
might be necessary to operate his estate,” and “[t]his is a right to be exercised with due
regard to the owner of the surface, and its exercise will be restrained, within proper

limits, by a court of equity ....” Chartiers, at 598. Of further import, a grant or

® Chartiers remains the seminal case setting forth a subsurface owner’s rights with
respect to the surface owner’s rights. This Court cited Chartiers most recently in United
States Steel Corporation v. Hoge, 468 A.2d 1380, 1384 (Pa. 1983).
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reservation of minerals and the right to mine them constitute property rights, which the
law recognizes, and which may not be taken for public use without compensation.

Pennsylvania Coal Company v. Mahon, 260 U.S. 393, 415 (1922).

Chartiers holds that the exercise of a subsurface owner’s rights must be
reasonable, and Belden & Blake facially fulfilled its obligation to do so. The matter
before us turns on whether DCNR’s special responsibilities allow it to unilaterally
impose additional conditions on Belden & Blake’s exercise of its right to enter.

DCNR has a duty to maintain and preserve state parks pursuant to § 303 of the
CNRA, and fiduciary obligations to conserve and maintain them as public natural
resources pursuant to Article |, § 27 of the Pennsylvania Constitution. DCNR contends
this authority allows it to impose conditions restraining those exercising their rights to
the subsurface. Such a holding would be a departure from our jurisprudence, for it
would place the burden on the subsurface owner to seek judicial redress. Chartiers
clearly places the burden on the surface owner to seek legal redress to prevent or

restrain the subsurface owner’s exercise of its rights. See Chartiers, at 598 (subsurface

owner’s exercise of rights “will be restrained, within proper limits, by a court of equity if
this becomes necessary ...."). We reiterate that it is for the surface owner to challenge
the subsurface owner’s reasonable exercise of its rights, not the converse.

A subsurface owner’s rights cannot be diminished because the surface comes to
be owned by the government, or any party with statutory obligations, regardless of their
salutary nature. A “regular” surface owner cannot unilaterally impose extra conditions
on the subsurface owner beyond those that are reasonable. DCNR may wish to do so
because of its statutory duties, but its mandate does not allow it to do so unilaterally, nor

does it shift the burden of seeking redress to the subsurface owner. That is, whatever

its admirable obligations to the public, as concerns the owner of private property, the
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government and its agencies must be held to the same standard as any other surface
owner. DCNR may seek additional conditions because of its mandate, but it has no
authority to impose them unilaterally without compensation.

If the subsurface owner wishes to access its property, as was the case here,
DCNR may seek conditions like any other surface owner, even additional conditions
consistent with its statutorily imposed duties. If there is no agreement on the
reasonableness of conditions sought, DCNR must seek redress in the appropriate
judicial forum; it is not the obligation of the subsurface owner to do so. If DCNR wishes
further conditions pursuant to its statutory duties, the Commonwealth must compensate
the subsurface owner for the diminution of its rights; indeed it may condemn the
subsurface interests altogether pursuant to the Eminent Domain Code.’

However, a property owner’s interests and rights cannot be lessened, nor their
reasonable exercise impaired without just compensation, simply because a
governmental agency with a statutory mandate comes to own the surface.

Order affirmed. Jurisdiction relinquished.

Mr. Chief Justice Castille and Messrs. Justice Baer and McCaffery join the
opinion.

Mr. Justice Saylor files a dissenting opinion in which Madame Justice Todd joins.

" See Act of June 22, 1964, P.L. 84, as amended, 26 Pa.C.S. § 101 et seq.
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