J-A09019-16

NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.0.P. 65.37

PLUM HOLLOW HUNTING CLUB, INC. IN THE SUPERIOR COURT OF
PENNSYLVANIA
Appellant

V.

LARRY J. DILLMAN AND TINA M.
DILLMAN, HIS WIFE, BONNIE M. MILLER,
WIDOW, AND DUAINE A. RAMSEY,
SINGLE

Appellees No. 1212 MDA 2015

Appeal from the Order Dated June 17, 2015
in the Court of Common Pleas of Fulton County
Civil Division at No(s): 274 of 2006-C

BEFORE: FORD ELLIOTT, P.J.E., JENKINS, J., and PLATT, J.*
MEMORANDUM BY JENKINS, J.: FILED AUGUST 09, 2016

Appellant Plum Hollow Hunting Club, Inc. ("PHHC"”) appeals from the
June 17, 2015 order of the Fulton County Court of Common Pleas entering
judgment on behalf of Appellees Larry and Tina Dillman, Bonnie Miller, and
Duaine Ramsey (collectively “Appellees”),! whom the court previously
determined had acquired property adjoining PHHC’s property by adverse

possession. After careful review, we affirm.

* Retired Senior Judge assigned to the Superior Court.

1 Bonnie Miller and Duaine Ramsey, the Dillmans’ neighbors, were added as
indispensable parties to PHHC’s quiet title action. Neither Miller nor
Ramsey’s land borders PHHC.
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In its February 6, 2014 Interim Non-Appealable Order and Opinion
(“Interim Opinion”), its January 28, 2015 Order and Opinion (“AP Opinion”),?
and its October 22, 2015 Opinion sur Pa. R. App. P. 1925(a) (“1925(a)
Opinion”), the trial court fully and correctly set forth the relevant facts and
procedural history of this case; therefore, we have no reason to restate
them. See Interim Opinion, pp. 2-26; AP Opinion, pp. 1-3; 1925(a)
Opinion, pp. 1-4.3

Appellant raises the following three (3) claims for review:

1. Whether the trial court erred as a matter of law in
determining that Dillman proved every necessary element of
adverse possession by clear and convincing evidence for the
statutory period of 21 years, especially because the trial court
abused its discretion when it failed to find as a material fact that
the Encroachment Area was an enclosed woodland[?]

2. Whether the trial court abused its discretion and erred as a
matter of law in determining that [the] Dillmans established
adverse possession through tacking from their predecessor-in-
title when the only act constituting adverse possession by that
predecessor was placing a residence on real estate to which
plaintiff [PHHC] did not have title and so was never entered upon
and ousted[?]

3. Whether the trial court abused its discretion and erred as a
matter of law in establishing the southern and eastern
boundaries of [the] Dillmans[’ property] in common with [PHHC]
coextensive with [the] Dillmans’ deed calls, as established by

2 We follow the trial court’s designation of its January 28, 2015 Order and
Opinion as the “"AP Opinion”.

3> The AP Opinion incorporates by reference the Interim Opinion. See AP
Opinion, p. 3. The 1925(a) Opinion repeatedly incorporates both prior
opinions. See 1925(a) Opinion, pp. 5, 6, 7.
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surveyor Thomas Michael Englerth, when there was no showing
of adverse possession along those boundaries, and [PHHC] had
superior tittle to [the] Dillmans along these common
boundaries[?]

Appellants’ Brief, p. 3.

Appellant challenges the trial court’s entry of final judgment in favor of
Appellees. Specifically, Appellant claims the trial court erred by finding
Appellees established adverse possession by clear and convincing evidence.

We disagree.

When reviewing a trial court’s decision regarding an action
to quiet title, [the appellate court is] limited to determining
whether the findings of fact that led to the trial court’s
conclusions of law are supported by competent evidence.
Ordinarily, an appellate court will not reverse a determination of
the trial court in a quiet title action absent an error of law or
capricious disregard of the evidence.

Birdsboro Mun. Auth. v. Reading Co. & Wilmington & N. R.R., 758 A.2d
222, 225 (Pa.Super.2000) (internal quotations and citation omitted).

After a thorough review of the record, the briefs of the parties, the
applicable law, and the well-reasoned and thorough opinions of the
Honorable Douglas W. Herman, we conclude Appellants’ issues merit no
relief. The trial court opinions comprehensively discuss and properly dispose
of the questions presented. See Interim Opinion, pp. 26-74; AP Opinion,
pp. 3-9; 1925(a) Opinion, pp. 4-7 (finding: PHHC sufficiently demonstrated
the location of the Mary Trotter Patent, which controls; PHHC sufficiently
demonstrated its chain of title back through the Mary Trotter Patent;

Appellees acquired title to all improved property by adverse possession;



J-A09019-16

Appellees further acquired title to all property intersecting the Mary Trotter
Patent, as set forth in their respective deeds, by adverse possession).
Accordingly, we affirm on the basis of the trial court opinions.

Order affirmed.

Judgment Entered.

Joseph D. Seletyn, Est/
Prothonotary

Date: 8/9/2016
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THE COURT OF COMMON PLEAS OF THE 39" JUDICIAL DISTRICT
OF PENNSYLVANIA - FULTON COUNTY BRANCH

Plum Hollow Hunting Club, Inc., and

Douglas Henry,
Plaintiffs

VS.

J. Ronald Fraker, Dulce Burger Hall,
Bonnie M. Miller, Michael R.
Weaver and Rhonda R. Weaver, his
wife, Duaine A. Ramsey, single, and
Larry J. Dillman and Tina M.
Dillman, his wife,

Defendants

Civil Action:

© No.376-2008 | &{\
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PROTHONOTARY. CLERK OF COURTS,
CLERK OF ORPHANS COURT,
REGISTER OF WILLS, RECORDER OF DEEDS

Plum Hollow Hunting Club, Inc.,
' Plaintiff

VS.

_ Larry J. Dillman and Tina M.
Dillman, his wife, Bonnie M. Miller,
widow, and Duaine A. Ramsey,
single,

Defendants

Civil Action

‘:\A\Io. 274-2006

Judge Douglas W. Herman

#

OPINION

This is a boundary dispute case involving Plaintiffs, Plum Hollow Hunting Club

(“Hunting Club”) and Douglas Henry (“Henry”), and Defendants, J. Ronald Fraker (“Fraker”),

Bonnie M. Miller (“Miller”), Michael R. Weaver and Rhonda R. Weaver (“the Weavers”),

Duaine A. Ramsey (“Ramsey”), and Larry J. Dillman and Tina M. Dillman (“the Dillmans”).

On February 6, 2014 this Court issued an Interim Non-Appealable Order and Opinion (“Interim

Opinion”) which, in part, decided that the Defendants have satisfied their burden of proving

adverse possession for the land that has been improved. However, questions rémain regarding
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adverse possession of any unenclosed woodland adjoining the properties. The Court deferred
ruling on where the boundaries between the parties’ respe¢tive properties lie to allow the parties
to reach an agreement as to those terms. The parties have failed to reach an agreement and so the
issue is now before the Court.
| PROCEDURAL HISTORY

This Opinion relates to case nos. 274 of 2006 and 376 of 2008. On September 12, 2006 |
(no. 274 of 2006), Noveniber ‘1 4, 2008 (no. 376 of 2008), and February 5, 2009 (no. 40 Qf 2009)
the Plaintiffs filed complaints. On November 2, 2006 the Defendants Dillmans filed an Answer
in case no. 274 of 2006. On January 20, 2()09 .the Defendants filed an Answer in case 'no. 376 of
2008. On March 18, 2009 the Defendants filed an Answer with New Matter and Counterclaim in
case no. 40 of 2009. |

The Court convened a bench trial on May 18 to May 20, 2011, July 26, 2011, July 29,
2011 and August 25, 2011. After consideration of the evidence of record and the arguments of
counsél the Court issued an Interim Non;Appealable Order and Opini(;n on February 6,2014. In
- that Opinion we concluded that pursuant to the Mary Trotter Patent the Plaintiffs hold legal title
;cov those portions of land that overlap with the land described in the Defendants' deeds.
Furthermore, we concluded that the Defendants’ were entitled to ownership of the intersecting
property by way of adverse possession of any improved land but the Court purposely left
uﬁdecided whete the boundarigs of fhe properties obtaine(i by adverse possession would lie to
allow the parties to come to an agreement. Specifically, the Court did not decide whether the
Defendants were entitléd to ownership of any unenclosed woodland adjoining their properties.

The parties have failed to come to an agreement and therefore the issue is now before the Court.

! Regarding Fraker and his grantees’ title the Court stated: “Except for the adverse possession and the doctrine of
consentable lines, any interference between the Survey of 1976 and the Mary Trotter patent is resolved in favor of
those holding title through Mary Trotter.” Interim Opinion at 54. .
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The instant Opinion pertains only to case nos. 274 of 2006 and 376 of 2008 and focuses on the
issue remaining from the Interim Opinion, i.e., the bound_ariés between the parties’ respective
properties in the context of ownership by adverse possession. This matter is now ready for a-
décision.
DISCUSSION

For purposes of this Opinion we incofporate all findings of fact and conclusions of law
delineated in the Cburt’s Interim Opinion.” In the Interim Opinion we found that the Dillmans,
: Ramsey,} Miller, and Dulce Burger Hall (“Fraker Defendants™) have satisfied their burden of |
proving adverse possession for the land 4tha’>c has been improved; In order to decide the
boundariés of the properties we now must decide whether the Defendants have obtained title to
any adjoining unenclosed woodland within the .Mary Trotter pétent (“Encroachment Area”) by
adverse possession.

As we expounded upon in the Court’s Interim Opinion, adverse possession is defined as

“dominion over the pfoperty.” Bride v. Rbbwc)od Lodge, 713 A.2d 109, 112 (Pa. Super. Ct.
1998). To establish adverse possession, the person asserting it must prove actual, continuous,
exclusive, visible, notofious, distinct and hostile possession of the land which it seeks title to for

a period of 21 years. Moore v. Duran, 687 A.2d 822, 828 (Pa. Super. Ct. 1996).

“Actﬁal_ 'possessiQn of property may be established in conhection with the maintenance
ofa résidence, by cultivationlof the land, by [e]nclosure of the lé.nd, or by making improvements
to the land and paying property taxes.” Moore, 687 A.2d at 828; see also Parks v..Pennsylvania
R.R. Co., 152 A. 682, 684 (Pa'. 1930) (“temporary acts on the land, without an intention to seat if
for residence aﬁd cultivation or other permanent use consistent with the nature of the} property

are not the actual possession r_equired”). Proof of “actual possession” is not to be mistaken for

2 pages 63 to 70 of the Interim Opinidn discuss adverse possession.
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proof of constructive possession under the guise of color of title. Inn Le’Daerda, Inc. v. Davis,

360 A.2d 209, 214 (Pa. Super. Ct. 1976). However, impbrtantly for this case, "a disseisor who
enters under “color of title’ and demonstrates actual possession for the requisite twenty-one year
period, of a portion of property described in the invalid instrument, may thereby establish
constructive péssession of entire tract described therein.” Beck v. Beck, 648 A.2d 341, 343 (Pa.

Super. Ct. 1994); see also Arcadia Co.. v. Peles, 576 A.2d 1114, 1117 (Pa. Super. Ct. 1990)

" ("[a]lthough it contributes nothing to the fiber of title as affecting the édverse character of
possession, id., a disseisor who enters upon and cultivates part of a tract for the limitations period
(i.e., for twenty-one years), may thereby hold consfructive possession of the whole tract if his
entry was by color of title"). It muét be noted however, “the possession of one who has a
célorable title isb co-extensive with the boundaries of the instrument under which he claims only

in the absence of any actual possession by the true owner.” Arcadia, 576 A.2d at 1117.

[and where one party] enters upon unoccupied land, under a deed or title, and holds
adversely, his possession is construed to be coextensive with his deed or title, and the true
owner will be deemed to be disseised to the extent of the boundaries described in that
title. Still, his possession beyond the limits of his actual occupancy is only constructive.
If the true owner be at the same time in actual possession of part of the land, claiming
title to the whole, he has the constructive possession of all the land not in the actual
possession of the intruder, and this though the owner's actual possession is not within the
limits of the defective title.

Id. (quoting Inn Le'Daerda, 360 A.2d at 213-14).
When the claimed property is woodland, Pennsylvania courts have adopted “a rather

strict standard for proving adverse possession.” Shaffer v. O’Toole, 964 A.2d 420, 424 (Pa.

Super. Ct. 2009). In “dealing with a woodlaﬁd, a person must establish actual possession of the
woodland by residence or cultivation of a part of the tract of land to which the woodland
belongs. A property owner can satisfy this requirement by making ordinary use of the

woodlands in connection with their residence or the part of the woodlands that is cultivated.



Olewine v. Messmore, 18 A. 495, 496 (Pa. 1889); see also Bride v. Robwood Lodge, 713 A.2d

109, 112 (Pa. Super. Ct. 1998) (“[s]ince the disputed parcel is undeveloped woodland, actual

possession is established by either erecting a residence or by enclosing and cultivating the

-property”); Moore, 687 A.2d at 828 (“[a]ctual possession may thus be established by enclosing
and cultivating the tract of land of which the woodland is a part without erecting a residence; or
possession may be established by erecting a residence where there is a clear designation of the

boundaries of the land surrounding such residence™); Hole v. Rittenhouse, 37 Pa. 116, 117 |

(1860) (“actﬁal possession may be a residence without cultivation, or by enclosure and
cultivation without residence; and where either these is, the use of adjoiniﬁg Woodland by the
disseisor, as farmers generally use woodland adjoining their farms,‘is actual and not constructive
possession of such woodland™). |

In detefmining whether a claimant has established the requisite 21 years of possessidn the
concept of tacking may‘be applicable. Inn Ie’Daerda, 360 A.2d at 214. Tacking consists of
combining the possession of a cléimant with that of his predecessor in title and it is permitted
Where the possessions are cohtinuéus. & Furthermore, “[é]ach pre_decessor must have claimed
title to the property in dispute, and in transferring,fo his successor must have purported to include
it. Id. Thatis, the deed to the successor must contain a description of the land claimed. S_@: id.

In the Intérim Opinion we stated “[t]he Court agrees with the Defendants that adverse
possession has been satisfied for the land that has been improVed,”3 and stated our reasons why,
citing testimony by Allen Henry and Fraker as well as other photographic evidence presented in
Exhibits I-2 through [-9. Such iﬁlprovements on the property of the Fraker Defendants land
include dwellings and structures on the land, driveways, and neatly gfoomed front and back

yards. Thus, the Fraker Defendants have'established the requisite elements of adverse

% Interim Opinion at 67.
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possession for improved land. We now discuss purported improvements to any unenclosed
woodland adjoining the Fraker Defendants’ propertigs to detennihc whether the Fraker
Defendants have obtained title to that property by adverse possession and to set boundaries
between fhe properties.

| Plaintiffs did not actually posseés the poﬁions bf land where the Encroachment Area
 intersects with the Fraker Defendants' properties from the time Fraker acquired the prbperty.
Nor do the disputed areas consist of unenclosed woodland. Therefore, Fraker’s and the Fraker
Defendants' actual and constructiv¢ possession of the disputed land that is described within their -
deeds is sufficient to establish adverse possession of the land, as set .forth' more fully below.

Beck, 648 A.2d at 343; Arcadia, 576 A.2d at 1117.

I. Bonnie Miller

| Fraker écquired his pr'opertybby deed dated June 28, 1976. On May 9, 1985 Fraker
conveyed the property to Miller by deed (“Miller Deed”). Plain’;iffs filed their lawsuit on
- November 17, 2008. Therefore, Miller was in possession of her property for over 21 yéa'rs prior
to the commencement of thé action. Exhibit 124, a reconstruction of the. Mary Trotter Patent,
shows that a small portion of Miller’s front yard is within the Encroachment Areé. As we
alluded to in the Interim Opinion, Miller has established adverse possession of all improved land
by way of photographic evidence in Exhibits I-2 through I-9 and the testimony of Fraker and
Allen Henry. The small portion of the front yard that is within Encroachment Area consists of
land that has been improved. That is, there is no unenclosed woodland within the perimeter
described in the Miller Deed that oﬁerlaps With the Encroaéhment Area. Plaintiff’s expert
witness, Mr. Witter testified that Miller’s trailer, outbuildings, and other improved areas of her

property are the portions of property that are within the Encroachment Area.



Plaintiff argues that Inn L.e’Daerda stands for the proposition that Miller did not establish
adverse possession. We disagree. In that case the Superior Court noted that trailers were
installed by Marshall’s predecessors in tiﬂe on a disputed strip of land, they remained thefe, and
the properfy was maintained, The Court ruled that adverse possession was established by tacking

Marshall’s posseésion with that of his predecessors in title which equated to more than 21 years.

Like Inn Le’Daerda, Fraker installed a trailer in the Encroachment Area and Miller maintained it
when She acquired the property from Fraker and therefore Fraker’s possession tacks onto
Miller’s possession for over 21 years. As such, Miller has acquired title to all land described
within the Miller Deed by adverse possession.
IL Dulcé Hall

On May 15, 2003 Dulce Hall acquired his property from Miller who conveyed part of the
property that she acquired fdrm Fraker. Hail’s property is compriséd of the property that Miller
acquired from Fraker. | Just as Fraker’s poséession tacked-onto Miller’s possession of the
property, Hall’s possession will tack onto Miller’s possession, as the deeds purport to convey the
same property. By way of tacking, Hall has aéquired title to all land described within the Miller
Deed by advérse possession.

| ITI. Duaine Ramsey

On January 27, 1989 Fraker conveyed the Ramsey property to Ubertie and Geraldine
Shockey and on October 23, 2001 Shockey conveyed this lot to Ramsey. Plaintiff’s ekpert
witness Mr. Witter testified that the improved areas of Ramsey’s property lie within the B
Encroachment Area. Mr. Witter did not testify to the exact location of the intersection of the
Encroachment Area and Ramsey’s property, as he testified that “we have no exact distance per

se.” Based on the testimony of Allen Henry pertaining to the location of the Mary Trotter line



and Exhibit 124, the Mary Trotter line crosses the Ramsey property between Plum Hollow Roéd
and Ramsey’s house, being parallel to Pl.um Hollow Road. Thus, the portion of the Ramsey |
property that is within the Encroachment Area is improved and has been improved since the time
that Fraker owned it as we concluded in the Interim Opinion. Therefore, Ramsey has acquired :
title to all land déscribed within the Miller Deed by adverée possession. -
IV. The Dillmans

Fl_raker conveyed the Dillmans property to the Dillmans on September 26, 1986. The
~ testimony of Allen Henry, along with the photographic evidence which we discussed in the
Interim Opinion, establishes that the Dillmans owvnv all of the property described in their deed that
intersects with with the Encroachment Area by way of adverse possession. Allen Henry testified
to the following: | |

Q. Before we move on, who was in aétual physiéal possession of the Dillmé.n property

when this action was filed by the plaintiffs in 2009?
A. Dillman was in actual physical possessmn of whatever is inside the Mary Trotter

boundary in my opinion.

He occupied—it’s my understanding he occupied the house and so he was also in
physical possession of that house, but at the time he purchased [it] I understand the title
was still in soméone through Mary Trotter because the house was on the property that
was conveyed to him by Fraker. The house is on that property.

N.T. May 19,2011 at 116. Allen Henry, a plaiﬁtiff witness, believes that the Dillmans were in
‘physic‘al possession of any 1and within the Encroachment area. His testimony also establishes
that ;che house was there prior to the Dillmans acquisition of the property.- Aside from the |
Dillmans; driveWay; Mr Witter did not identify any other portion of the Dillmans’ property that
would lie within the Encroachment Area.v Exhibit 124 shows that only a portion of the Dillmans® -
front yard is within the Encroachmeﬁt Area. When shown photographs of the Dillmans’ house
and garage (Fraker Exhibit I-1), the Dillmans’ side yard (Fraker Exhibit I-2), and a front view of

the house (Fraker Exhibit I-3) and asked where the Dillmans’ property intersected with the Mary



' Trotter line,.Allen Henry testified that “it is clear I think it is between the garage and the road‘.”
N.T. May 19, 2011 at 115. Thus, the Cburt concludes that the area of the Dillman’s property that
intersects with the Encroachment Area is improved and therefore the Dillmans have adversely
poséessed the land. As with the othef deeds the deed conveyfng the property to the Dillmans
purported to convey property wifhin‘the Encroachment Area and therefore the Dillmans’
possession of tﬁat property tacks onto the possession of their predecessor in title, Fraker.
Tﬁere is also a question relating to the boundary of the Dillmans’ property and the
Hunting Club’s property that is not within the Encroachment Area. Mr. Englerth tesﬁﬁed asto
this boundary iine. Mr. Englerth testified that he constructed Fraker Exhibit A-1 based upon the
deeds of the Plaintiffs and Defend;.nts in the case, and he further testified in détail regarding his
constfuction of the line a_nd his testimony was not challenged by the Piaintiffs’. expert witness,
Mr. Witter. Mr. Englerth testiﬁcd that in constructing the exhibit he found numerous ﬁeld
monuments corfespohding to the property -lir;cs described in the Hunting Club deed and the
Dillmans’ deed. He conclud‘ed that the property line bé_tween the Hunting Club and the Dillmans

is displayed as the black line on Fraker Exhibit‘A-l. Mr. Englerth’s undisputed testimony
establishes that the boundary b}etweer.l the Hunting Club and the Dillmans that lies outside the
Encfoachment Area is the black line on Fraker E?(hibit A-1. Accordingly, the Dillmans have
acquired title tb all land ‘described within their Déedv that intersects with the Encroachment Area

- by adverse possession. ‘As to the boundary line between the Dillmans and the Hunting Club’s

- property that lies outside of the Encroachment Area, the boundary is estabiished by the black line

pursuant to Fraker Exhibit A-1.



. CONCLUSION
~ The boundaries of the parties’ respective properties will be set according to the foregoing

discussion. An Order consistent with this Opinion is attached.
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IN THE COURT OF COMMON PLEAS OF THE 39TH JUDICIAL DISTRICT
OF PENNSYLVANIA - FULTON COUNTY BRANCH

Plum Hollow Hunting Club, Inc., Civil Action — Law

And Douglas Henry,
Plalntiffs

vs. Mo, 40 of 2008 C

Janet M. Fraker, : : .
Defendant : Judge: Douglas W, Herman

IN THE COURT OF COMMON PLEAS OF THE 35TH JUDICIAL DIS’I‘RIC’”I'1
OF PENNSVLYVANIA - FULTON COUNTY BRANCH

Phum Hollow Hunting Club, Ing., Civil Actlon - Law

And Douglas Henry,
v Plaintiffy H
8. No. 376-2008 -C
J. Ronald Fraker, Dulce Burger Hall,
Bonnie M. Miller, Duaine A, Ramssy, single
Ramsey, single, and Larry J. Dillman and

" Tina M, Dillman, his wife, :
Defendants ! Jndge:! Doug]as W, Herman

IN THE COURT OF COMMON PLEAS OF THE 39TH JUDICIAL DISTRICT
OF PENNSYLVANIA - FULTON COUNTY BRANCH

Plurn Hollow Hunting Glub, Ine., ; Civil Action - Law

Plaintiff

va. ; No. 274-2006 C

Larry J. Diffman and Tina M, Diltmen,” :
His wife, Bonnie M. Miller, widow and :

Duaine A, Ramsey, single :
Defendants ; Judge: Dotiglas W, Herman

INTERIM NON-APPEALABLE ORDER
. ‘F, ‘D
NOW THIS é day of February 2014, the Court hereby orders that the attached

1

EXHIBIT

l




Opinion be filed of record, This is not a final appealable Order for the reason that the Court did
not decide all the Issues raised by the parties, Specifically, with regard to the issue of adverse
possession. the Court request that the parties attempt to reach a mutual agreement s to the
remaining boundaries.

THE COURT HEREBY directs that counsel for the parties and the pro se defendants will

appear before the Court for a settlement conference on ‘Tuesday, Febrnary 25, 2014 at 2:30

o’eloek, pm, in the Courtroom of the Fulton County Courthouse, MeConnellsburg,

Pennsylvania,

Pursuant to the requirements of Pa.R.C.P. 236 (a)(2),(b),(d), the Prothonotary shall give
wiitten notice of the entry of this Order, including a copy of this Order, to each parties’ atforney
of record and shell note in the docket the giving of such notice and the time and manner thereof.

By the Court,

Douglas erman, P.J.

The Prothonotary shall give nolice to;
J. McDowell Sharpe, Esquire
William C. Cramer, Esquire
Joseph A, Macaluso, Hsquire
David A, Ody, Esquire, for Tina M, Dillman
Pro Se Defenidaut Larry J. Diliman
Pro Se Defendant Bonnie M., Miller
Matthew Sembach, Esquire




IN THE COURT OF COMMON PLEAS OF THE 39™ JUDICIAL DISTRICT
OF PENNSYLVANIA — FULTON COUNTY BRANCH
Plum Hollow Hunting Club, Inc., and, Civil Action ~ Law
Douglas A, Hemy .
Plaintiffs H

v No, 40 0of 2009-C

* Jauet M, Praker

Defendant ; Honorable Douglas W Herman

INTHE COURT OF COMMON PLEAS OF THE 39™ JUDICIAL DISTRICT
OF PENNSYLVANIA'~ FULTON COUNTY BRANCH

Plum Hollow Hunting Club, Inc., and, Civil Action ~ Law

Douglas A, Henry :
Plaintiffs S

V. No. 376 of 2008-C

1, Ronald Fraker, Dulce Burger Hall, -
Bonnje M, Miller, Michael R, Weaver and
Rhonda R, Weaver, his wife, Duaine A,
Ramsey, single, and Larry J. Dillman and -

Tina M: Dillman, his wifé, P
Defendants : Honorable Douglag W, Herman

1IN THE COURT OF COMMON PLEAS OF THE 39™ JUDICYAL DISTRICT -
OF PENNSYLVANIA ~TULTON COUNTY BRANCH

Plums Hollow Hunting Club, Inc., and, Civil Action — Law
Plaintiff ;

v. No. 274 of 2006-C

Latry J, Diillman and Tina M. Dillman,
his wife, Bonnie M. Miller, widow, and

Duisne A. Ramsey, single

Defendants Honorable Douglas W, Herman

OPINION



Procedural History

Before the Court are three separate causes of astion that are being congidered
simultaneously. On September 12,.2006 (No. 2006-274), NoVembﬁ;' 14, 2008 (No..376~'
2008), and February 5, 2009 (No, 40-2009) the Plaintiffs filed Complaints, The
Defendant's Answer with New Matter and Counterclaim in No. 40-2009 was filed March
18,2009. In No. 376-2008 Defendant ‘s Answer was filed on Janvary 20, 2009, InNo.
2006-274 Defendant Larry Dillman's Answer was filed November 2, 2006.

‘ The Court convened a bench frial on May 1 8 to Ma;f 20,2011, July 26, 2011, July
29, 2011 and August 25, 2011, Throughout trial Plalntiffs, Plum Hollow Hunting Club,
Inc. and Douglas A, Henry were represented by J, McDowell, Sharpe and the law firm of

Sharpe and Sharpe, LLP, Defendant Janet M. Fraker was represented by Joseph A
Macaluso, Esquite and Defendant J. Ronald Fraker was represented by William C.
Cramer, Hsquite. While Defendants, Larry J. biﬂman and Duaine Ramsey did not
actively participate in the cross examination of witnesses or present any witnesses of their
own, they did testify on their own bebalf. See Notes of Testimony, July 29, 2011, p, 74
to 114 for Defendant Larry J Dillman aud Notes of Testimony, July 29, 2011, p. 114 to
131 for Defendant Duaine Ramisey. The remaining defendants, despite proper notice, did
not appear or present any testimony. Upon consideration of all evidence of record and
the arguments of counsel, the Court enters the following findings of fact and conclusions

law:
Pindings of Fact'

! As more fully disoussed fnfFa, the Defendants have done nothing to tebut the foregoing conclusions of
fact,




L. An .applicaﬁon for thirty (30) warrants, including John Trotter, Mary
Trbtter; and Blwin Fish was processed by the Land Office on March 1, 1794 and resulied -
in the issuance of a warrant for John Trotter, Mary Trotter, and Elwin Fish. Plaintifs’
Exhibit 25.

2. John Trotter, Mary Trotter, and Elwin Fish (hereinafier “Trotter-Fish”)
each secured a warrant for 400 actes of land in Dublin Township, Bedford County (now
Fulton County), Pennsylvania,

3 The warrant issued to John Trotter on March 1, 1794 was for 400 acres of

land adjoining land granted to William Rhea the same day in Dublin Township, Bedford

County. Plaintiffc’ Exhibit 42.
4, The warrant issued to Mary Trotter on March 1, 1794 was for 400 acres of

land adjoining land granted to John Trotter the same day in Dublin Township, Bedford

‘County, Plaintiffs’ Exhibit 23,
5. The warrant fssued to Elwin Fish on March 1, 1794, was for 400 acres of

land adjoining land granted to Mary Trotter the same day in Dublin Township, Bedford

County. Plaintiffs’ Exhibit 100.

6. The Trotier-Fish warrants were indexed and registered in the Warrant
Register under the heading “Bedford County”, Plaintffs* Exhibit 24,

7. - QGeorge Woods Jr., in his capacity as Deputy’SuWeyor for Bedford

County, completed a survey of the Mary T:rotter Warrant on March 12, 1794, Plainsiffs’

Exhibit 22,



g The Mary Trotter Warrant was patented for 440 acres plus a six percent
(6% allowance for roads, Said patent was enrolled on June 26", 1805, Plainsiffs’
Exhibit 20,

9. George Woods Jr., in his capacity as Deputy Surveyor for Bedford
County, completed a survey of the John Trotter Warrant on March 12, 1794, Plaingifis*
Exhibit 41,

10, The John :l“rotter ‘Warrant was patented for 425 acres plus a six percent
(6%) allowance for roads. Said patent was entered on September 30™, 1805, Platuiff’
Exhibit 40. . -

11, George Woods Jr., in his capacity as Deputy Surveyor for Bedford

County, completed a survey of the Blwin Fish Warrant on March 12, 1794. FPlaintiffs’

Exhibit 100, p. 2,
. 12, The Blwin Pish Watrant was patented Tor 436 acres and 34 perches plus a

six percent (6%) allowance for roads, Said 'patent waa enrolled on June 25", 1803,

Plaintifis® Exhibit 100, p. 1.
" 13,  The Trotter-Fish patents were indexed and entered into the Patent

Register, Plaimiffs® Exhibit 21, p. 1-2.
14, The desciiption in the patent of the Mary Trotter Warrant to Ezekiel King
containg errors such that the patent does not close. All calls, courses and distances in the

Mary Trotter survey are the same as those in the Mary Trotter patent. Plaintiffs ' Exhibits

20, 22,
15.  The Mery Troter survey and the John Trotter survey share a patt of a

common boundary with the bearing in the John Trofier survey calling for North 56 West.




The bearing in the Mary Trofter survey calls for South 56 West. Plaintiffs’ Exhibits 39,
440,

16, Onthe depiction shown on the Mary Trotter survey, the angle between the
line ‘with bearing North 25 East and the line with bearing North 46 West ig nearly right
angle in the official survey, Plaintiffs' Exhiblis 22, 121,

17, Aplotofthe Mary Trotter patent using North 46 West shows an angle that
i not a right angle but rath'er an obtuge angle. Holding that course to North 46 ;\ifest
moves the property lines on the adjacent boundary befween Mary Trofter and Elwin Fish
to the etror and ch‘anging the comrse {o North 64 West makes the line match the historical
and existing property lines. Plaintiffd’ Exhibiz 146,

18, The Thomas Stinson Patent, which les to the south of this course and
beating, as more fully described infra, made the transposition from North 46 West to
North 64 West. The Deed of 1827 and the Deed of 1865 make a similar change,

19.  Transposition of digits in a number is a cormmon error in drafting a survey,

Notes of Testimony, July 26, 2011, p. 15, -
20,  After the course is cotrected to match the John Trotter bearing and the
course is transposed fo mirror the angle on the survey, there is an error of closure of

25,77 perches along the eastern boundary of the Mary Trotter boundary, Plainsiffs’

Fxhibir 121,
21, Bymsaking the adjusiments in the courses and adjusting for the closure

error, the Mary Trotter patent description closes, the survey is mirrored, and the plotied

acreage of the patent is 467,67 acres, Plaintiffs’ Exhibit 146.



22, The Mary Trotter Patent ig the final link in the ¢hain of title for Plaintiff

Plum Hollow Hunting Club, Inc., Plaintiff Douglas A, Hery and Defendant Janet M.

Fraker.
Relating to the“iocation of the Mary Trolter Patent

23, George Woods Jr. in his capacity as Deputy Surveyor for Bedford County,
corupleted the surveys on March 12,1794 upon the *TrotterFish” warrants issued on
March 1, 1794, with the Mazy Trotter warrant depending on the John Trotter warrant an‘d
the Elwin Fish depending on the Mary Trotter-warrant; the Jolhn Trotter warrant calls for
the Mary Tyotter warrant and the Mary Trofter warraut calls foalr the Elwin Fish warrant,
Plaintiffs' Exhibit 121,

24, Plaintiff’s expert, Timothy Witter, was able to locate sufficient points to
locate the Mary Trotter patclnt, and the John Trotter and Elwin Fish patents, which he

used fo locate the Mary Trofter patent. More Speciﬁcaﬂy:h

a. He located a point at & comimion corner, referred to as the “Four

Corners” in which the northwest corner of the Mary Trotter patent and the southwest
corner of the Elwin Fish patent meet the northeastern corner of the Thomas Stinson
patent and the southeastern corner of the Charles Sewell patent. Plaintlffs’ Exhibit 123.

b. He located a planted stone in the Western boundaty of the Elwin

Fish patent, Plaintiffs’ Exhibit 122,

c. The existence of fence fragments adjacent to the area described by

the Deed of 18657 Plaintiffc’ Exhibits 124, 127, 133
d. The location of the Swrvey of 1865, Plaintiffs' Exhibits 60, 123,

? Referred 1o os the “Horn®
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€. He surveyed along the stuthern border of the John Trotter patent

and was able to establish the location of that boundary line. Plainif* Exhibit 125
" f. - Hislocation of the itibutary of the Plum Run in the area that would
cross the eastern boundiry of the Thoraas Stinson patent/westery boundary of the Mary

Trotter patent at the Horn on the South 25 West (Noxth 25 Bast).16 perch line, Plaintiffs’

3

Fxhibit 124 S .
g  The location of the Holland tuact. Plalntiffs’ Exhibits 54, 123, 117;
and h
h.  The comer agreed on.with Defendant J.Ronald Fraker at a white
oak, Plaintifis’ E‘»'J?hfbif 123, « . C 0

25, Mary Trotfer’s northwest corner is the samie as 'the southwest corner of
Elwin Bish and the northern boundary of the Mary Trotter patent runs along the southern

boundary of the Blwin Fish patent. Plalnrifis’ Exhibit 131,
)
. 26. - A suivey made for Fphraim Ramsey by A.J, Foig on November 24, 1865

(Plc;intz)jfs ' Exhibit 60) subdivided 3 parcel .'Qf land out of the Thomas Stingon survey into
a traot With three (3)courses in the Littleton Road as a new monument, operating as the
conmrion boundary Between the two tracts. Remsey conveyed the parcel south of the
Littleton Road to Thomas Walkepin the Deed of 1865 as demonsirated by Plainfiffs
Exhibit 58. On Febiuary 26, 1869, Ramsey conveyed to William Peters the parcel notth
of the road with & degeription vsing adjoiners, Plainific’ Exhibit 59, This parcel is now
in the chain of tifls referred to as the “Henry Farm”,

27.  The existence of the stream as shown on the Swvey of Mary Trotter

(Plaintzyj‘..'r * Exhibit 22) and as still exists on the ground now provides a physical Himitation



thett tequires the stream to infersect the western boundary of the Hom of Mary Trotter,
FPlainfiffs’ Exhibit 124,

28.  The courses describing the eastern boundary of the Walker tract match
those in the western boundaty of the Mary Trotter survey. Plaintifis’ Exhibit 133, The
Walker desoriptiont includes the Littleton Road as a monuirieént on the north but is silent
regarding the road in the Hoin area thereby concurring with hig processor Thomas

Stinson’s survey which also failed to include the road frontage,

29.  Defendants’ expert Thomas Englerth, specifically agreed to the Plaintiffy’
expert location of the Deed of {865 which constitutes, until the Survey of 1976, the most
recent metes and bounds description of Defendant J., Ronald Fraker's title; Sew Notes qf

Testimony, July 26, 2011, p. 143,
30, © The location of _tfze Mary Trotter patent is fixed as set forﬂ; ott Exhiblt A

of Plaintffs' Exhibit 121 and supported by Plaintiffs ' Exhibits 122-125.

31, All of Defendamtanct M. Fraker's feal cstate is located within the Maty
Trotier patent as discussed infid and the northern portion of the Appleby Tract of Flum
Hollow’s real estate {s also located within the boundary of the Mary Trotter patent as

discussed fnffa..

Relating to Plum Hollow Huﬁting Club, Inc.’s Chain of Eitle to Owen Anderson

32.  Therecord titlé for Plum Hollow Funting Club, Inc, (hereinafter “Plum
Hollow”) can he traced to two (2) adjoining tracts of land first described by a subdivision
made by Owen H. Anderson and Opal, his wife, with one tract conveyed to A.G. Kerlin
(hereinafter “A.G. Kerlin Tract”) in 1917, containing ninety (90) acres, more or less, and

a second tract to the north conveyed to James Appleby (hereinafter “Appleby Tract™) in




*1919, containing 180 acres, more or less. The Applehy Tract actually confaing 230 acres,
more or less, ag discussed Mqfra,

33, Thedeed for the Appleby Tract (hereinafter “Appleby Tract”) (Plafmiffs”
Exhibit 8), dated March 22, 1919, and each subsequent deed thereafter, in an unbroken
chain of title (hereafter “Appleby Chain™), cally for adjoiner found in the J. Ronald Fraker
grantees chain of title (hereinafier “IRF graniee chain®), and also calls for an adjoiner In
the JMP chain of title (hereinafter “YMF chain™). See Plainiifis' Exhibit 8.

34.  The deed for the A.G. Kerlin Tract (hereinafter “A.G. Kerlin Deed™)
(Plaintiffs' Exhiblt 34), dated May 29, 1917, calls for Elijah Baldwit: on the east, but cach
subsequent deed in an unbroken chain of title (hereinafter “A.G. Kerlin Chain™) does not
call for any adjoiner in Defendants’ chains of title. The desd does not call for other lands
of Owen Anderson (later the Appleby Tract) on the north, Plaintiffs’ Fxhibit 34,

Relating to Plum Hollow Hunting Club, Inc,’s Chain of Title from Owen Anders.ox.l

throuph James Kerlin
35.  Owen H. Anderson acquired title from his mother Celia Anderson by

deed, containing 140 acres, more or less, sud a second deed for an adjeining tract of Iand
from Job L. Gazxland, H_i gh Sheriff of Fulton County (hereinafter.“(}arlwd Deed™)
(Plaintifis ' Exhibit 9), containing 180 acres, more or legs, 8old as the land of Celia Sipes
{formerly Celia Anderson), The Garland deed called for the E'Hiott Fleming heirs as an
adjoiner who Is in the JRF grantee chain and Elijah Baldwin who is in ’the JRIM chain.
These two (2) tracts were combined and subdivided using a different common boundaty
into the Appleby Tract and the A.G, Xerlin Tract as discuss.e / ») 6}% 2"
36.  Celia Anderson acquired title to the real estate described supra from

Harrison Grove Adm. CTA of Ephraim Anderson by deed dated June 25, 1911,



containing 286 acres, more or less, and consisting of two (2) adjoining parcels, See
Plaintiffs' Exhibit 11. The Grove deed called for T.E. Fleming heirs or devisees as

adjoiners to the north in the JRF grantee chain and for Elijah Baldwin as adjoiner on the

east in the JRM chain. Plaintifis’ Exhibit 11,
37, Nodeed of record was found into Ephraim Anderson, but the following

recitals found in the respective deeds reference the deed(s) from James Kerlin to Ephraim

Anderson for the two (2) adjoining tracts in the Grove Deed.
a. The Anderson deed, identified as Plaintiff's Exhibit Number 10,

recites, “beitig the same land which wag conveyed by Samue] Kelso, Executor of Joha P,
Baker to James Kerlin by deed dated April 6, A.D., 1869 and conveyed by James Kerlin
to Ephraim Anderson and the said Anderson died seized of the same land after having

made his last will and festament.” Plaintifs ' Exhibit Number 10,
b, The Appleby Deed, labeled ag Plaintiff’s Exhibit 8, recites that it is

identified as Plaintiff’s Bxhibit 8, “part of the same land which James Kezlin died selzed

and aflerwards becoming the property of Celia Anderson and later Celia Sipes.”

Plaintiffs ' Exhibit Number 8, p. 2.
c The A.G. Kezlin Deed, Iabele_d as Plaintiff’s Exhibit 34, recites that
it is “part of the same land which was conveyed by James Kerlin To Ephraim Andergon
by deed dated April 6, 1869 and the said Ephraim Anderson having died testate the same
Iands became vested in Celia Anderson.” Plaintiffs’ Exhibit Number 34. |
38.  Celia Anderson, who is a remote gtantor for all of Plum Hollow's real

estate, was the daughter of James Kerlin and the mother of Owen Anderson. See

Plaimtifis’ Exhibit Number 9, p, 4 and Plainiiffs " Exhiblt Number 12, p. 3.
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Relating to Plum Hollow Hunting Club, Inc.’s Chain of Title from Kerlin to Mary Trofter

and John Trotter ,
39, James Kerlin had an unbroken chain of title to real estats designated as

Purpart No. 1 and Purpart No. 3 in the Partition of the estate of Dennis O*Conmer in
Bedford County, Pennsylvanie, as contained {n Bedford County Orphans Court Book 8§,
page 53. Plalntiffs’ Exkibit Number 17, p, 4. There are no recorded desds for these iracty
fromt him during his lifetime and that there was no record that he owned these tracis at the
time of his death. The O’Conner partition called for Thomas Stinson, from the JRF
grantee chain, as an adjoiner on the notth and for Mary Trotter, now George Chestnut,
from the JRM chain, as the adjoiner to the east.

40,  Dennis O’Conner had an unbroken chain of title back to a patented tract of |
real ;astate surveyed in the natne of'Mary Trotler and to an adjacent pateﬁted fract of real
estate surveyed in the name of John Trotter and that Purpart No, 1 and Purpar;: No. 3 in
his estate conveyed all his remaining interest in those'two tracts lying within what is now
Dublin Towshig, Fulton County, Petnsylvania, Plaintiffy* Exhibit 19,

41,  Priorto his death, Dennis O*Conner conveyed 315 acres of the Mary
Trotter tract to two (2) of his song, Bemard and James, in trust for his two (2) grandsons
(Denni's of'.T ames O’Conner and_Dennis of Betnard O’Conner), ’by‘deed dated December
28, 1827 (hereinafter “Deed of 1827”) as recorded in the Bedford County Deed Book R,

page 683, Plaintiff's Exhibit 18. There is no record of any other conveyance of lands of

Mary Trolter by Dennis O’Conner.

Relating to What and Where the Boundary of the Deed of 1827 is a Mafier of Law

42.  The Deed of 1827 contalns a description using adjoiners, metes and

bounds, and quantity. The description for the Deed of 1827 starfed with the norfhern
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boundaty, then the eastern boundary, followed by the southetn boundary, and finally
western boundary. A plot of that description does not close, Plaiutiffs ' Exhibit Number
196, p. 1. o |

43, The habendum clause in the Deed of 1827 recites inter alia, “To have and
to hold the said part of Mary Trotter containing three hundred and fifieen acres of land .,
** Plaimtiffs’ Exhibit 106, p. 1. The plot includes only 194.,4018 dcres, This is pait of the
tract situated on the eastern side of Clear Ridge, Dublin Township, Bedford County.

44,  The description in the McDowell Mortgage, the oldest record in IMP*s
chain bears distinct similarities in its courses and distances to the Deed of 1827 from
Dennis O’ Contier, so that JMF’s bowndary encompasses the portion of the Deed of 1827
along its eastern boundary v;fhir;h had conveyed a total of 315 acres of the Mary Trofter
tract, less the porfions in the northwest cormer which Were occupied by Simpson C.
Carmack, Plaintiffs' Exhibit Numbers 18, 75, 116,

45.  Thedescription in the Deed of 1827 recites, “Beginning at a white oak,
thence by land of Elwin Fish South Sixty degrees East three hundred and sixteen perches
to a white oak,” Plaintifie’ Exhibit 18, This length is the same length as the Elwin Fish
patent and répresents the total division line between the Mary Trotier Warrant and the
Elwin Fish Warrant. Plaimif' Exhibit 115, p. 1.

46,  The description of the Deed of 1827 goes ouiside of the eastern boundary
of the Mary Trotier patent but does nof end at the land of Rf)bert YLodge which is the
purported owner of the junior patent to the south of the Mary Trotter patent. Thus, the

eastern boundary of the Deed of 1827 runs the entire length of the eastern boundary of

the Mary Trotter patent. Plaintiffs' Exhibit 116, p. 2.
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47.  The northern boundary of Robert Lodge has a bearing of N 56 W,
howeves, the description in the Deed of 1827 does not contain a boundary line with this
bearing, but instead contains as its next course, “North twenty five and one half degrees
East one hundred and thirty perches to a Chestnut Ogk, thence by the residue of Land of
Mary Trotter North fifty six degrees West sixty nine perches fo a white oak , .. .”

48. Tﬁe next course is “North twenty five degrees East sixteen perchesto a
white oak, thence by land of William Justice dec’d , , . "

49, The last three (3) courses in the Deed of 1827 match three of the courses -
in the Mary Trotter survey calling-“along William Justice.” The boundaty lines that call
for William Justice dec’d are N 64 W 36 perches (594 feet) N 15 W 38 perches (627
feet), and N 8 B 110 perches (1815 fect), Plaintiffs ' Exhibil Number 18.

Relating to the extent of Plum Hollow Hunting Club, Inc.’s Chain of Title
50,  The deed from Andetson to Appleby (hereinafter “Appleby Decd”)
contains a description that ingludes monuments, adjoirier, metes and bounds, and

quantity, See Plainiiffs’ Exhibit 8, 105, This description encotmpasses Clear-Ridge Road.

. The plot of the desctiption in the deed, calculates a quantity of 230,0716 acres as opposed

to the quantity stated in the deed 4s 180 acres, more or less. Plaintiffs' Exhibit 105, p. 4,
Neither the metes and bounds given for the boundary in common with the Elliot Fleming
heirs, from JRFg chain of title, nor the metes and bounds given for the boundary in

common with Elijah Baldwin, from JMFE’s chain of title match,

51, Therecitals in each deed in the chain of title subsequent fo the Appleby

Deed recite that each grantor conveyed the same land as the grantor had acquired.

Plaintiffz ' Exhibits 1-7,
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52, Plum Hollow’s deed description encompasses all of Purpart No. 1 and the
northern portion of Purpart No, 3 from the Estate of Dennis O’Conner (elder) through the
Appleby chain, Pzaintpj‘&’ Exhtbit 105, p. 11,

" 53, Atthe time of Dennis O'Conner’s death, the Orphan’s Court portioned all
the real estate he still owned fiom the Mary Trotier patent (hereinafter the “Residuc”) as
well as all real estate he still owned from the John Trottcr patent, as part of his estate.
Plaintiffs’ Exhibit 17, p. 4.

54,  Purpart No. 1 and Parpart No, 3 comprise all .the land that Dennis
O’Conner (clder) owned in what is now Dublin Township, Fulton County, Pennsylvania.
Pleinttffs’ Exhibt 17, p. 4.

55.  The partition survey does not accurately depict the boundaries of the
residue of the Maty Trotter patent as owned by Dennis O’Conner at the time of his death
and the partition of his real estate in his Bstate. Plaintiffs’ Exhibit 17, p. 4. On its face,
the east-west boundary line on thé eastern boundary ofthe parlition breaches the southern

boundaty of the Mary Trotter patent by 40 perches and is ouiside the eastern boundary of

the John Trotlet patent.
56,  The partition survey adopted the lines of the Thomas Stinson pafent as

controlling instead of the lines of the Mary Trotter patent. Plaintiffs’ Exhiblis 17, p. 4,

105, p. 12,
57.  Purpart No. 1 contains the entire residus of the Mary Trotter patent, except

for a small triangle of unceriain and undefined size at the north eastern corner of Purpart

No. 3. Plaintiffs' Exhibit 17, p. 4.

14




58,  The Decd of 18635, identified as Platmiffy’ Exhibir 58, from JRF's chain of
title calls for James Kerlin as at least a sou;hem adjoiner and the deed of 1868 from
Foster M. Bergsfresser to Elijah Baldwin Jr. in the JMF chain of title calls fot James
Kerlin as an adjoin.ef on its western boundary establishing the relative histotical boundary
position of Plum Hollow as suctessor to James Kerlin,

59, The most recent survey for the real estate to which Plum Hollow has
record title, the survey of 1969 by Albert Larsen® (hereinafter “Sutvey of 1969") shows
JRF*s grantor, JMF’S predecessor in title, and Henry’s predecessor in title as adjoinery,
but also locates part of PIum Hollow’s southern and eastern boundary with its corner at a
stone pile in land outside the boundaries of both the Mary Trotter patent and John Trotter
patent to which Plum Hollow has no lenown evidence of title, Plaintiffs ' Exhibits 121,
125,130 . t

60.  The location of Plum Hollow’s real estate through the Appleby Deed is
fixed by the location of the Clear Ridge Road on the west, real estate of Plum Hollow
through Barnhart as we all Dale Henry on the south, the common boundary of the Mary
Trotter patent and the Thomas Stinson patent on the north (as articulated by the Deed of
186_5), and the boundary established by the Deed of 1827 on the east and northeast,

61.  The actual eastern boundary is dependent upon the location of the westein

boundary of JME.
Relating to the acreage omed by Plum Hollow Hunting Club, Inc.’s from Mary Trotter

62.  The southwestern comer of the Mary Trotter patent, as defined by the plot
ig bounded on the north by lands of JRF and his grantees s defined by the Deed of 18635,

on the east by a line extending from the 16 perch line on the edge of the Horn 7 distance

[S—_——

? Tho survey is identified as Plaintiff’s Number 105, p. 2.
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of 1688 feet, on a bearing of South 25 %2 degrees West; and then on the south by the
southetn boundary of the Mary Trotter patent a distance of 2951 feet and contains
49,9414 aCI"es. This land is Jocated within Plum Hollow’s boundary as part of the
Residue, |

63. At the time of his death, Dennis O’Conner (elder) of Bedford County
- owned 152 acres mote or less in the southwestern corner of Mary Trotter, heing the
residue after the conveyance in the Deed of 1827, Plaintifis’ Exhibit 18.

64,  The partition in the Estate of Dennis O’Conner (elder) of Bedford County
failed to account for or adequately deseribe the residue he owned within the I\;Iary Trotter

patent by metes and bounds, Plaintiffs’ Exhibit 17, p. 4.

Relating to Douglas Henry's Title

65.  The record titls for Douglas Henry (hereinafter “Henry”) is-for a patcel of
land (hereinafter “Henry Parcel”) first described in a deed from Collins M, Shade and

Julia A, Shade, his wife, dated November 13, 1970, and was part of a [arger tract of land

(hereinafter “Shade Tract”). Plaint{ffs’ Exhibii 44.
66,  The description for the Shade Tract can be traced through Lovada Kerlin

to a deed (hereinafter “Myers Deed”), dated October 2, 1903, from George W. Myers and

Jennie Myers, his wife, to A.G. Kerlin, Plaintlffs' Exhibit 48,

67, The Myers Deed recites, “[cjontaining twenty nine acres and seventy ihree
perches (29 A 73 P) and allowances. This being a part 'of a tract of land conveyed by
deed to Benjamin F. Myers and Barbara Myers by Mary A, Carmack the thirteenth day of
Dec A D 1871 and properly acknowledged before James Fields, a Justice of the Peace

and conveyed to George W. Myers party hereto by the last will and testament of his
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mother Mrs. Barbara J. Myers by deed dated May- 25, A.D. 1880 and recorded in
MecConmellsburg Pa. in the deed book then from George W. Myers and Jennie Myers his
wife as shown by this deed.” Plairtifis' Exhibit 48. |

68,  The original deSGription of the Myers Tract i3 establishec'i in the aforesaid
will of Barbata J. Myers, as found in Fulton County Will Book 2, page 58 that recites
inter alia, “[f]irst I bequeath to my son George W. Myers Twenty-nine and 1/3 acres of
land off of the South end of my farm commencing &f & polnt on the Hne between me and
Thomas E, Fleming and running back to the line between me and Blijah Baldwin so 4 to
Inchude the Buildings [sic] on my farm.” Plaintiffs’ Exhibit 49.

69,  The Mary A, Carmaclk listed in Paragraph 65 was the widow of Simpson
B. Carmack also known as 8.8, Carmack. Plaintiffs’ Exhibit 50,

Relating to the Extent of Douglas Henry’s Title

70. " As part of the real estate formezly occupied by Simpson B. Carmack, slso
known as 8.B, Carmack, the southern boundary of this tract would lie along either the
Fleming Tract, a3 defined in paragtaph 72 below, or the Appleby Tract. The Deed of
1865 in the JRF grantee chain through Fleming specifically calls for Simpson B,
Cermack as an adjoiner.

71, The Shade Tract wus subdivided into two adjoining parcels based on an
unrecorded survey by Albert M, Larsen (hereinaficr “Survey of 1965”) on November 2,
1965. The courses and distances in this survey do not maich the legal description of the
Myers Deed. Plaintiffs ' Exhibit 117, p. 2.

72, The Survey of 1965, calls for “Fleming Land” which is in the JRF

grantees’ chain of title, but does not call for owners of the Appleby Tract as an adjoiner
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of Shade, The Survey of 1969, identified as Plaintiffs' Exhibit Number 105, p. 2, shows

Shade gs an adjoiner of the Appleby Tract, The same surveyor, Albert Larsen P.E,,

performed or supervised both surveys,

73, Collins M. Shade and Julia A, Shade, his wife, conveyed a specific parcel
of land (hereinafter “Cecil F-i'aker Parcel™) as shown on the Survey of 1965, bly deed {0
Cecil Fraker dated November 13, 1965, Plaintiffs’ Exhibit Number 117, p. 2,

74, Cecil Fraker subsequently subdivided his parcel into two pal‘c;ais and vused
the Plum Hollow Road as the common boundary, By a regular chain of conveyances, the
parced notth of the Plum Hollow Roéci, which was first conveyed to Angelo Kaleyias
which is now owned by Lonnie D, Henry, The parcel south of the road was retained and
is now included in Ian.ds of JMF as the last of the four chains identified in Paragraph 93.

75.  The northwest corner, labeled ingorrectly as northeast, of Mary Trotter
contained 53,4468 (53.45) acres. Plaintlffs’ Exhibit Number 120, p. 3. John Holland
owned 11,6057 (11.60) actes as calculated in the plot of his deed, identified as Plaintiffs’

Exhibit 117, snd the rest was owned by Simpson B, Carmack, also known as 8.B.

Carmack.
76,  The description in the Baldwin Deed excluded the northwest (labeled |

incorrectly on the-plot as northeasf) corner of Mary Troter thet contains 53 4468 acres,

Plaintlffs ' Exhibit 120, p. 3.
77. . The earliest record of ownership of the JMF Chain, namely the mortgage

from John 8. McDowell to John James, dated October 2, 18635 (hereinafter “McDowell
Mortgage®) contains a metes and bounds description and tecites, “containing between

two and three hundred acres be the same miore or less excepting the tract or part of a fract
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conveyed by Geo, Chestnut & wife 1o Thos, Hustgﬁ,(ﬁ;v;i_i; the possession of Simpson
B. Carmak containing about fifty acres.” Plaintiffs' Exhibit Number 75,

78.  The fifty (50) acre reserv;iﬁon to Si@psw B. Carmnack, as denoted supra,
isin :;deiﬁon 1o the real estate already possessed by 8B, Carmack in the Northwest
corner, giving Carmack and his grantees appro¥imately 103.45 acres in the Northwest
cotner of Mary Trotter outside the scope of the Mc}i)m;veﬂ Mortgage metes and bounds
description,

79  The precise houndary between Plum Hollow and Heury has never been
and cannot be defined fhrough the existing descriptions, monuments or adjoinets,

80,  The call in Mary Trotter is for 34 perches; the call of Thomas Stinson is
for 41 perches and Larsen extends the call of Shade to 60 perches.

81, T'o the extent that the there iz a gap between the landg of the Dennis
O*Conner’s partitioned real estate and the Mary Trofter patent boundary confirmed by the
Desd of 1865 which conveyed the lands of Thomas Stingon, Henry owns all Iands not

owned by Plum Hollow,

Relating to J, Ronald Fraker and his Grantees® Titie

82,  The description of the real estate, and the plot thereof with adjolners listed,
for which J, Ronald Fraker (hereinafier “JRF”) held record title, and subsequently which
he Iater conveyed to his grantees, is first described as a resilt of an unrecorded survey
made in 1976 (hereinafter “Survey of 1976™) afler the real property of Zelpha G.

Fleming, deceased, was sold at public sale by her estate (hereinafter “Fleming Tract”).

Plaintiffs ' Exhibit Number 52,
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83.  All conveyances with the Zelpha G. Fleming chain of title back to the
deed from Robert I. F}erping, Executor of Thomas E. Fleming, dated Januaty 13, 1912,
reclie that they were conveying the same fract of fand as the prior deed and u.sed a
description by adjoiners only, and called the iract the “old mansion farm™. Plaintiffs’
Exhibit Numbers 32-535. |

- 84, Thomas E. Fleming acquired his title by will of Thomas Welker, also

known as Thotnas Walker as found in Fulton County Will Book 1, page 457 and recites
inter alia, “Ttem i, Bequeath unto my beloved friend Thomas E, Fleming the mansion
property that I now live on fo hS;.Ve and hold it and to be his owln property.” Plainiiffy’
Exhibit 56,

85, By deed dated December 16, 1865, as found in Fulton County Deed Book
4, page 506 (hereinafter “Deed of 1865”),_» Ephraim Ramsey conveyed all that tract or
parcel of land situate in Dublin Township, County of Fulton, Pennsylvania to Thomas
Walker. A plot of the Deed of 1865 with the designated adjoiners represents the
shape/configuration of the description in the deed. Plaimtiffs ’-Exhz' hit 58.

86.  Epbraim Ramsey obtained his tract from the real estate patented in the
name of Thomas Stingon. The warrant issued to Thomas Stinson on September 12, 1839
wag for 155 acres of land adjoining lands of John Holland on ?he North, Dennis
O’Conner Jr, on the west, Dennis O’Conner Sr. on the South, and the heirs of Patrick
Coulter on the East in Dublin Township, Bedford County, Plaintiff’s Exhibit Number 66.
The suryey for the “Thomas Stinson warrant” was completed by Michael Reed, Deputy
Surveyor, Bedford County on November 21 & 22, 1839, The Draft of Survey appears in

the Pennsylvania State Archives, Copied Survey Bool C205, page 226 as confaining 168
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acres and 138 perches with percent allowance for roads. Plainiiffs' Exhibii 63, The
“Thor:nas Stinson Warrant” wag patented by Thomag Stinson on January 13, 1845. A

copy of the patent appears in Pennsylvania State Archives Patent Book 145, page 285,

Plaintiffs’ Exhibit 64.

Relating to the extent of J. Ronald Fraker’s Title

87, The Survey of 1976 upon which the boundary claimed by JRF and his
grantees is based does not use the monuments from the Survey of 1969 which is used to
desoribe the real estate of Plum Hollow, Likewise, Plum Hollow’s deed descriptions
have never used the mouuments from the Survey 1976, The Survey of 1976 does not
conform to the description of the real estate set forth in the Deed of 18635,

88.  The adjoiners in the Fleming Deed are consi‘stent with the actual adjoiners.
A plot of the Survey of 1976 with the designated adjoi.ners represenis the
shape/confignration of the deseription for the survey, Plaintiffs' Exhibit 108,

89,  Defendants failed to show how the record title held by Zelpha G, Fleming
at the time of het death produced the description ésta,‘blishqd by the:‘ Survey of 1574,

90.  The common source of title between JRF grantees and Plaintiffs is the
Commonwealth of Pennsylvania and the title for the JRF grantees can be traced through ’
the Thomas Stinson patent and Plaintiffs title can be traced through the Mary Trotter
* patent.

91,  The description in the Deed of 1865, was made more than 70 yeary after

the Maty Trotter survey and its eastern boundary conforms to the western boundary of

Mary Ttrotter atound the Horn with the exception of & monument being a white oak
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instead of a dogwood and a bearing of S 64 E instead of S 46 . Plainsiffs ' Exhibits-127,

133,

92.  There is no record or documentary evidence of record that shows any title

to JRF or hig grantees {o lands that come from the patent of Mary Trotter.

Relating fo Janet M, Fraker’s Title

93,  Therecord title for Janet M. Fraker, alzo known as Janet L., Fraker
(hereinafter “JME™) is first described as a tesult of an unrecorded survey made in 1984
{(hereinafter “Survey of 1984”) when Kenneth L. Fraker and Cecil F, Fraker divided their
jointly owned propetty. Plaintiffs’ Exhibit 67,

94,  The deed with the description taken from the Survey of 1984 (hereinafter
“JME Deed™), labeled as Plaint;;ﬁf's ’ Exchibit 67, represents that the source of title comes
from four (4) different chains of title more explicitly recited in the deed as “Being a
portion of Tract #1 in the Deed from Yohn Jere Baldwin and Margaret L. Baldwin, his
wife, to Cecil F. Fraker and Kenne’fh L. Fraker dated September 12, 1957, recorded in
Fulton Co-unty Deed Book 64, page 18§ (hereinafter “Baldwin Deed™); Being a portion of
Tract #1 in the Deed from Lois Stevens, widow, to Kenneth L. Fraker and Cecil F, Fraker
dated June 28, 1975, recorded in Fulton County Deed Book 81, pa.ge 384 (hereinafter
“Stevens Deed”); Being all the same lands conveyed by Mason-Dixon Council, Inc., Boy
Scouts of America to Cecil F. Fraker and Kenneth L, Fraker i)y Deed dated 1978,
recorded in Fulton County Deed Book 89, page 218 (herelnafter “Scouts Deed”); and
Being a portion of the lands conveyed by Collins M. Shade and Julia A, Shade, his wife,

to Cecil Fraker by Deed dated November 13, 1965, recorded in Fulfon County Deed
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Book 71, page 52.” The last deed listed is acccunted for in Paragraph 72 above as part of
Henry’s chain, .
95,  Defendant JMF did not show how the four (4) chains oftitle cited in the

IMF Deed explained in the preceeding paragraph, produced the desoription established

by the Survey of 1984,
06.  Neither the chain of title for the Stevens Deed nor the chain of title for the

Scouts Dc;ed include lands within the Mary Trotter survey, aud are not affected by this
litigation. Likewise, the tract of land from Shad is not affected by this litigation, although
it doos lio within the bounds of the Mary Trotter patent, The only title impécted through
this litigation is the Baldwin Deed, Plaintiffs’ Exhibiz Number 68,

97.  IMF'szecord title for the Bal.dwin. Deed can be traced by a regular chain
of conveyances back to the deed from John 8, McDov;’eH to F.M. Berksiresser dated
April 2, 1866, See Plaintiffs’ Exhibit 74. The deed from McBowell to Berksiresser
recites, “containing between two and three hundred-acres. There is reserved from this
tract, a tract of fifty acres more or less, which was conveyed by Geo. Chestnut z;..ud wiﬁ;
to Thomas I—Ius’c;m, now occupled by 8.8, Carmack (2 tracts),” 3.B. Carmack, who is the
remote grantor of Henry, is referred to as Simpson B, Carmack in the McDowell
Mortgage as set fotth supra, See Plaintiffs’ Exhibils 68-74,

8. A mortgage from J f)hn S. McDowell to John James, dated Octoi;er 2,
1865 (herelnafter “MecD owell Mortgage") recites, “containing between iwo and three;
hundred acres be [sic] same more or Jess excepting the tract or part of a fract conveyed by
Geo. Chestrut & wife to Thos, Huston, now in the possession of Simpson B. Carmack

containing about fifty acres. The whole having been conveyed by Geo. Chestnut & wife

¥ Wentitied as Plainiffe' EXhibh 75
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to John Cessna Esq, by deed dated 13™ Sept, 1859, who by deed dated the 19" of
September 1859, conveyed the same to John James, who this day hath conveyed the same
to the within named mortgagor, and being part of a survey in the name of Mary Trotter.”
There is no record of the deed from James to McDowell, the deed from Cessna to James,

the deed from Chestnut to Cessna, or a deed from Q’Conner to Chestnut, Plaintiffs’

Bxhibit 73,

99, ’I'heré is no record evidence showing any title into (George Chestaut, but
the description in the McDowell Mortgage bears striking similarities in its courses and
distances to the Deed of 1827 from Dennis O’ Conner, so that this title encompasses the
porfion of the Deed of 1827 along ifs eastern boundary which had conveyed a total of

315 acres of the Mary Trofter tract. Plaz'm‘iﬁfs" Exhibit 116, p. 10.

100, Demnis O’Conner is the common source of title of JMF as well as Plum

Hollow,

Relating o the eXtent. of Janet M. Fraker’s Title °

101, The deed from Kenneth L. Fraker-and Daphne Praker, husband and wife,
and Cecil F. Fraker and JMF, husband and wife to Cecil F. Fraker (now deceased) and
JMF, husband and wife, dated Séptember 4, 1984° {hereinafier “JMFE Deed 2"’} recites,
| “Being a portion of Tract#! in the Deed from John Jere Baldwin and Margaret L.
Baldwin, his wife, to Cecil F. Fraker and Kennih L. Fraker,” Plaintiffs*® Exhibit 68, The

JMF Deed 2 describes a tract of land adjacent to the JMF Deed with the Flum Hollow

Road as a cornmon boundary, Plaintiffs' Exhibir 116, p. 5.

¥ Ydentified as Plaintfffs' Exhibit 18,
8 Ydentified as Plalntiffs' Exhibit 116, p. 5.
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102, The descriptions in the McDowell Mortgage and the Baldwin Deed are
identical after adjusting for different units of measurement (i.e. rods versus perches) and
the call for a red oak instead of a rock oak.

103.  The description in the Baldwin Dsed chain remain fixed for more than
ninefy years, before the Survey of 1984 distorted the conﬁ'guration produced by the
description and substantially increased the number of acres without resolving the issues
associated with the ambiguities found in the Deed of 1827.

104, The Survey of 1984, which establishes JMF’s record boundary, bears no
semblanc;e to the legal description set forth in the deeds of conveyance in JMF’s chain of
title from John Jers Baldwin or his predecessors, and I’urtﬁer, like the record boundary of -
Plum Hollow, encroaches: into land ottside the southern boundary of the Mary Trotler
patent without any evidence of a grant from anyone other than John Jere Baldwin,

105. Notwithstanding any contrary record boundary, the actual legal boundary
of IMF on the west as shown in the JMF Deed 2 is limited to the boundal"y of the Deed of
1827, less that land in the northwest portion of the Deed of 1827 of approximately l103l
acres that became possessed and Iater owned by Simpsdn B, Carmack as set forth supra.

106. | The northwest boundary of the Baldwin Deed, after accounting for the
fifty (50) acre exception in favor of S.B, Carmack, north of the Plum Hollow Road, is
fixed by the current boundary hetween Karen S. Crissinger, et al. and Lonnie D, Hemy.

107.  JMF owned not more than approxinlately 212 acres in the ‘eastern portion

of the Mary Trofter patent, which is parf of the tract acquired in the Baldwin Deed.

Plainiiffs’ Exhibit 68.

Relating to Agyer_se Possession of JMP
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108.  There is no residence on the real estate owned or claimed by JMF which
was acquired hy her predecessors in the Baldwin Deed. ‘There is no evidence that a

residence ever existed on this tract of real estate.

109,  The real estate owned or claimed by JMF which was acquired by her
predecessars in the Baldwin Deed is not and has never been fenced.
110, The real estate owned or claimed by JMF which was acquired by her

predecessors in the Baldwin Deed {s woodlands.

111,  Until the genesis of this action, there is no evidence of a boundary dispute

between JMF or her precessors and Plum Hollow or its predec.essors along the common

boundary.
112, The common soutce of title among JMF {Deed of 1827), Plum Hollow
{Esiate of Dennis O’Conner, the elder), and Hetry (Deed of 1827).is Dennis O'Conner

(the elder).

-Conelusions of Law and Discossion

Historical perspectives

The matter before the Court is a houndary dispute and the Court will use
boundary dispute principles to resolve this case. See Hermansen, Knud Everett,

Boundary Retracement Principles and Procedures for Pennsylvania, (1986) 7 p. 5-2

(“Frotn the sﬁrveyor’s view.poinf, evidence has {wo purposes: (1) to help determine the
posiﬁon of the boundary and (2) to explain any ambiguity in the boundary location
information or field data. The focus of all the information is to determine the location of
the original boundary,” The Plaintiffs concisely state the nature of this case when they |

write, “this case involves the proper legal title [of] boundaries befuddled by more than a

7 All bocks cited In the opinion were obtained from the Widener University Schoo! of Law library system.
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century of errors in description and survey.” Plaintiffs’ Proposed Finding of Fact and
Conclusions of Law, p. 42. Defendant J R Fraker frames the case as simply “that he and
his succeésors in title (Dillman, Ramsey, and Miller) are bona fide purchasers who paida
valuable consideration for the ground specifically described (by bearings, disténces,
| monuments and surveys) within thelr title deeds of record, after title searches conducted
by attorneys, and in reliance upon the property descriptions specifically sst forth within
the Fulton County deed records for some sixty (60) vears and more,” JR. Fraker's
Proposed Findings of Foact and Conclustons of Law, p. 3.

Prior fo getting into the specifics of the case, if Is important to understand the
evolution of boundary dispute law fiom the beginning. On March 4, 1681, William Penn

was granted 47,000,000 acres by King Charles 1T in satisfaction a 16,000 pound debt

owed to Penn’s father, Admiral Penn, Micholson, Yincent D., A Treatise on the Law

Relating to Real Fstate in Pennsylvania (1929), p. 4. Following the grant, Penn began to

sel] the land fo settlers. Hermansen, p. 3-1. To effectuate the land transfers, Penn
established the Land Office. Id.

Urnder the Divesting Act of 1779 title to the 47,000,000 acres was transferred
from Willizm Penn’s heirs to the Commonwealth of Pennsylvania in exchange for
130,000 pounds, Nicholson, p. 3, 10; Seg also Hermansen, p, 3-2. The Divesting Act
was passed because following the Revolutionary War “if was considered incompatible
with .the democratic institutions of the new counfry for such vast real estate holdings to

retmain in the Penn family,” Nicholson, p. 10.

On April 3, 1792, the legislature passed an Act (1792 Act”) which sold those

remaining lands owned by the Commonwealth of Pennsylvamia, Copmonwealth v,
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Coxe, 4 U.S. 170 (Pa. 1800), The purpose of the 1792 Act was to encourage seitlement

of mral areas and to fend off hostilities from Native American fribes who, being a threat
to the land owners, were aiso deemed a threat to the development and cultivation of rural
lands. Coxe, 4 U.S. at 196, 199, To accomplish this purpose, the proceeds from the
warrant were used to pay for the military to fend off the Native Americans, Id, at 199,
The Act firther provided ﬁat the land purchaser, with limited exceptions, was required to
make improvement to the land within two (2) years from the date of the warrant, Id. at
196,

In Coxe, the Pennsylvania Supreme Court explained the process of the 1792 Act.
First the land was surveyed, and then, in exchange for paying money to the
Commonwealth and the submission of an appropriate survey, a land purchaser was issued
a warrant by the land office, Id. at 199, 196, The warrant was considersd to be 2 “sales
agreement between the proprietors or the Commonwealth on one hand and the cltizen
(applicant) on the other. It also served as an order or authorization for the deputy

surveyor to perform a survey on behalf of the applicant (warrantee)” Hermansen, 3-9

(citing Tryon v. Munson, 77 Pa. 250 {1874)).
At the county level, 8 “public and official record” was made of all of the

submitted surveys. Reilly v. Mountain Coal Co,, 54 A, 29, 30 (Pa. 1903). The role of the

Jand office was merely to act as the local agent for the Commonwealth because the land

was owned by the Commonwealth, Kelly v. Graham, 9 Watts 116, 117 (Pa. 1839) (*“The
officers of the land office are nof the proprictors of the lands granted by them, that they
can grant them without regard to quantity or price. The lands belong to the state; and the

land officets act only as the agents of the state in disposing of them; and are limifed in
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their action by the authority granted to them in this behalf™), In addition fo the land a
purchaser obtained via the survey and warrant process, all property owners wete given an
e

additional six percent (6%) of land free of charge to allow for the construction of roads in

what is commonly referred fo as the “incorporeal burden,” In re Opening Private Rd. for

Benefit of O’Reilly, 5 A.3d 246, 257 (Pa. 2010),

Following the warrant, a patent was issued by the Governor of the

Commonwealth, Coxe, 4 1.8, at 196. The pateﬁt served as prima facle evidence of title -

{o the patent holder and “the patent conveys the full legal title of the state, and is evidence

of title, especlally against one who relies on possession alone, who shows no title, and

whose tights, if any, accrued affer the date of the patent.” Olewine v, Messmore, 18 A,

495, 495 (Pa, 1889). Stated another way,

[t]he patent purports to convey the interests of the Commonwealih or the
proprietors (grantors) to the applicant or his vendee, The patent is evidence to all
other applicants that the land is no longer vacant and no longer part of the public
domain. To receive a patent, an applicant was judged by the Commonwealth to
have complied with all the requirements for appropriating vacant land. The patent
stanids as a resolution regarding the previous proceedings and a dissofution of the
Commonwealth’s interest in the land described by the patent. Ii bars the
Commonwealth from intervening into future proceedings questioning the title. As
such, it operates as a quitclaim deed.

Hermansen, 3-15, 3-17.-

If the'survey, following the distances and calls, was found to contain more land

than what was called for in the warrant, the Commonwealth was paid the excess amount

. of land upon the issnance of the patent. Hagerty v, Mathers, 31 Pa, 348, 355 (1858).

However, if the disparity between the survey and the warrant was so great, the
Commonwealth had the authority to order a resurvey of the warrant, Id. Case law bag

held that if the patent contains land not embraced by the survey, the patent must be

29



considered void, Kelly, 9 Wattsat 117, In sﬁm, as concisely stated by Nicholson the

process s as follows:

A warrant was issued calling for a certain amount of land, If the watrant gave the
exact location, no further documents were necessary. If the description were
lacking or insufficient, a survey was made by a deputy of the Surveyor General’s
Office. Upon a return of the survey a patent (Le., & deed) was issued to the
purchaser, provided the purchase price had been paid in full. The purchase price
theoretically was due when the warrant was issued, but the cagerness of the
proprietors to have the colony settled, and the poverty of most of the seftlers led to
the sale of most of the land on credit. In such cases the warrant gave an equitable
title which was confirmed as against all persons excepting the proprietors by
seven years actual residence. The prices and the conditions varied greatly.
Quit-rents were usually reserved in addition fo the purchage price, but discharged
by the Divesting Act of 1779, Section 9, except as to the Proprietary Manots. Six
pet cent of the amount of land purchased was often added on account of roads to
be opened later, Most warrants contained a provision that there must be an actual

settlement by residence within two yeats.

Nicholson, p. 8-9,
From the beginning, the first surveys had problems. Many of the députy

surveyors were knowns to sacrifice precision in exchange for haste in an effort to maintain
progress on all of the survey requests. Herrnanslen, p. 3-5. Inaddition to speed, the
surveyors were hampered bS} ;‘Indiax_l halasmen’.c and battles wiﬁq nature.” Hermansen, p.
3-6. Timothy Witter, who festified on behalf of the Plaintiffs, testified that the surveying
methiods used in the 1 8" century had inherent problems because if the surveyor had metal
in his pockets or thers was metal in the ground this could affect the reading of the
compass. Notes of Testimony, May 20,2011% p, 12, Prequently the surveyor did not
have a long enough chain to reach end to end so the surveyor and his crew would be

required to move the chain, re-read the compass and then extend the line. N.T. May 20,

2011, p. 14, Likewise, Hermansen notes,

¥ Hereinafler “N.T, May 20, 20117,

30



‘[tThe deputy sorveyor (or assistant) worked with two or more chain-cartiers and
axmen, Many times the chain-cartlers and axmen were supplied by the applicant
requesting the survey. Frequently, they were people from the local neighborhood
or drifters passing through the area. Although the tasks performed by the survey
crew did notvequire much survey knowledge, the measurements did require some
care and diligence. From prior experience, it was generally proven that poor
chain-carriers meant poor surveys, Therefore, deputy surveyors were instructed |
to choose their chain-carriers catefully from men of good standing. In 1803, the
legislature required all chain-carriers o take oaths to ensure that they would
perform measurements diligently and carefully. .

However, it is general knowiedge that the work of the early chain-carriers left
muchto be desired. ‘It is a well-known fact that but few of the recorded distances -
of the early surveys were often found correct, when ron between the monuments

on the ground.’
Hermansen, 3-7 quoting Pringle v. Rojers, 44 A, 275 (1899),,

As a result of the problematic surveys, this Issue has been litigated time and time

agdin since 1792, As stated in Magiz v. Harley, 4 Watts 261, 263 (Pa. 1835)

There is no survey of ordinary size, the lines of which will measure exactly to the
cornets, or to the places where they once stood; hence every surveyor in fracing
old surveys expects to find and does find the length of every line differing more

or less from his draft.

Hermansen notes

[bly the mid-1800s, much of the public domain had been sold to private
individuals, Aftimes, small, tmappropriated tracts ate still uncovered by survey
. and title search. These fracts, when found, are available for appropriation
provided the Departfnent of Forests and Waters (Department of Environmental
Resources) waives their first-purchase option.
Today, the Land Records Division, Pennsylvania Historical and Museum
Commission (formerly the Land Office) i» responsible for maintaining the
original records and disposing of vacant land found unclaimed. It has slso been
delegated the responsibility to make comected drafis of all the original surveys.

Hermansen, p. 3-3, 3-4,
Moderp day jurisprudence

In modern day jurisprudence, the correct method of resolving a land dispute Is

through an action to quiet title pursuant to Pa. R.C.P, 1061 ¢£ seg.. In such an action, the

Plaintiff has the burden of proving by a “fair preponderance of the evidence” they have
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title to the land, Poffenberger v. Goldstein, 776 A.2d 1037, 1021 (Pa. Cmwlth, 2001);

See alsg Commonwealth v. Pennsylvania Game Commission, 565 A.2d 859, 861 (Pa.

Commw, 1989), Upon this showing, the Plaintiffis deemed to have title to the Jand until
a better title is shown by an adverse party. Poffenberger, 776 A.2d at 1021. The Cowt
finds that the Plaintiffs have satisfied their burden and the Defendarnts have not

demonstrated they have better title,

Unlike an dction to quiet title, in an ejectment action, a plaintiff has the burden to

establish “the right to immediate exclusive possession,” Domep v, Brogan, 592 A.2d
104, 108 (Pa. Super. 1991); See also Roberts v. Pursley, 700 A.2d 475, 480 (Pa. Super.
1997) (*“Ejestment is a possessory action wherein a plaintiff must prove the right to
exclusive possession vis-3-vig proof of paramount ﬁtle: ™Y (quoting Sution v, Miller, 592
A.2d 83, 89 (Pa. Super, 1991)). “It is too clear for argument and too well Settle:-d to
require the citgtion of authority that in ejectment the plaintiff must recover upon the
strength of his own and not upon the weakness of his adversaty’s title.” Crlst v. Boust, 26
Pa, Super, 543, 544 (1904),

The Defendants argue the Plaintiffs have failed to comply with Pa. R.C.P, 1065
“which requires that they describe the lands to which they seek to quiet title.” However,
the Court concludes that the Plaintiffs have complied with Pa, R,C.P, 1065 because ag .
discussed inffa, the Plaintiffs, through the testimony of their expert, have sufficiently

described the lands to which they seek to quiet title,

The Deedg do not need to be Reformed

. There is a significant amount of dispute as to whether the deeds in question need

to be “reformed”. Defendant J.R. Fraker’s first two arguments, consigting of seventeen
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(17) pages, and Defendant Jariet M. Fr'akcr’s fourth, eigh’cﬁ and tenth arguments all relate
to this single issue. The Plaintiffs do not dispute the requirements of reformation, More
- specifically, the Plaintiffs aver, “[xJeformation is an equitable remedy reserved for cases
of mutual mistake or frand where the court re-writes the parties’ ag;’eement or deed.”
Plaimifis’ Proposed Findings of Fact and Conclusions of Law, p. 43, On the contrary,
the Defendant Janet M., Fraker argues, “Plaintiffs maintain that they do not seek a deed
reformation, however, they do seek for the Court to re-draw the boundaries of PHHC’s
lands, In reality, if the Contt were to re-draw any of the boundaries of PHHC’s lands as |
set forth in fis deeds, it would constitute a deed reformation.” Proposed Findings of Facr
" and Conclusions of Law of Defendant Janet M, Fraker, p. 31. For the foregoing reasons,
the Court concludes that whiat the Plaintiffs demand does not constitute a “reformation”, #*
) . As a general rule, for a court to allow reformation of a deed, there must bea
mutual mistake in the de.301‘ipti0n of the landed intended fo he conveyed., See Uniontown

Savings & Loan Co, v. Alicia Land Co., 13 A.2d 65, 66 (Pa. 1940) (allowing reformations

of a deed when a land cornpany thought it was conveying a parcel described as “lot No.

22" but in fact was conveying “lot No. 21.”); Armstrong: County Building and Loan Assn

of Ford City v. Guffey, 200 A. 160, 163 (Pa. Super. 1938), A unilateral mistake may

justify reformation of a deed or mortgage only when the party opposing the reformation
had “‘such knowledge of the mistake as to justify an inference of fiaud or bad faith,'”
Reglons Mortgage, Inc, v. Muthler, 839 A.2d 39, 42 (Pa. 2005’ {quoting Dudash v.

Dudash, 460 A.2d 323 (Pa. Super. 1983)).

) ® In Regions the court refused to reform a mortguge where the mortgage company untlaterally and
. mistakenly removed a spouse’s name from the mortgage because there was svidence that the morigégors
committed any type of bad falth or fraud, Rather, it was the bank, as the mortgagee who made the mistake,
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Where a Plaintiff is relying on reformation of the deeds based on the grantee’s
intention of the guantity of land conveyed, the Plaintiff must démonsitate mntyal mistake.

Bosler v. Sun Qil Co., 190 A. 718, 719-20 (Pa. 1937); Ses also Baslet, 190 A, at 721

(Plaintiff “wholly failed to produce clear and positive proof that a mistake on
[defendant]’s part existed. Therefore, a case for reformation was not made out.™). To
establish mistake “‘it must olearly appeaf by the festimony of witnesses who distinctly

remernber the facts that a mistake was made and that the writing does not express fhe

agreement.’” Bosler, 190 A, at 721 (quoting Graham v. Carnegie Steel Co,, 66 A. 103

(Pa. 1907)).

Since 1839, cases have repeatedly held that the survey must mateh the patent. See

Hole v. Ritfenhouse, 25 Pa. 491, 497 (Pa. 1855) (“*The Commonwealth and her agents

and vendees are bound to take notice of 8 valid survey marked upon the ground and
retyrned info the Tand office. The parties who attempt to violate the tight of property, by
making a second and illegal survey, deserve no favorabI‘e consideration w.hateyer.”); |
(Kelly, 9 Waits f.:tt 117) (“And wherever it happens, fr;om mistake or otherwise, that this is
not the case, the patent must be cortected and reformed by the survey, and made to
col‘respont-i with it as to quantity and boundary.”); Hermansen, 5-3 (“For & retracement
swrvey, a ‘preponderance’ or majority of evidence is required to reestablish a boundary,
Given several possible locations for a boundary, the cotrect location is determined from

the weight of evidence, taking info consideration judicial preference.”}. Courts following

Rittenhouse and Kally have noted,

‘[w]here the rcturn has lain for years in the office undisturbed, without any
opposing clalm or possession, more particularly whers the owner has paid the
public taxes, the presumption is a “violent” one, and so ought always to be left to
the jury, of the survey being a regular one, though all the marked lines are not, at

+
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a distant day, to be found on the ground; and after tWenty—one yeats, by analogy
to all presurnptions, T would consider it apresumptmn of law; and, like livery of

selsin, it ought to be presumed,’
Ormsby v, Thmsen, 34 Pa, 462, 470 (1859) {aueting Mock v. Agtley, 13 Serg. & Rawle

382 (Pa. 1825)). The Ormsby court noted the difficuity of attempting fo find the
surveyots original marks and further held “[t]itles would be iusegure, indeed, if, after
such a period, the absence of visible marks were held sufficient to invalidate a‘retumed
survey.” Other courts have noted, “[i]n ascertaining the location of a tract the Inquiry is
not where i should or might have been located, but where it actually was located.”

Northurnberland Coal Company v. Clement, 95 Pa, 126, 137 (1880),

Presumptive Grant

Both parties rely heavily on Dougherty and atgue that both the case and
presumptive grant-docirine support their respective positions. " In that case Anthony Sharp
purportedly owned real estate in Schuylkill County, When Sharp died 1847, the
administrator of his estafe petitioned the orp.hans‘ court to sell the real estate to pay for
Sharp’s debts, The sale was ;)rdered in 1849 and Mﬁthias Baier pmchaseﬁ the propetty.
Thereafter, for a sixty (60) year period, there remained an unbroken chain of title. More
specifically, in 1857 the Dougherty family purchased the property and the property was
deeded to different Dougherty family members in an unbroken chain, The evidence
demonstrated that the property was a wild uncultivated mountain that the Dougherty
family timbered on, installed fences, cultivated rye, made a small clearing, and paid the
taxes on the property since at least 1870. However, the dispute arose becavse it was later

determined that no title was shown in Anthony Sharp, the original grantor from which the

Dougharty family took title,
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The Dougherty court held that the missing deed demonstrating how Sharp
_acquired the property did not preclude Dougherty from asserting title, In ruling the court
noted, “[i}f any principle in the law of Pennsylvania can be regarded as well settled by
argument and authority, it is that which affirms that the legal title to uncultivated lands

draws to it the possession, and that this possession is to be deemed actual, for all purposes

of remedy.”” Dougherty v, Welshans, 81 A, 997, 1000 (Pa, 1911) (quoting Rittenfiouse,

25 Pa. at 491). The court then analyzed the foundation of the presumptive grant doctrine

and ther applied the doctrine to the specific facts to hold

[ijn the present case the facts all point in one direction, and not a single fact
indicates anything to the contraty. Anthony Sharp at the time of his death
claimed this land. It was sold for the payment of his debts. Record notice was
given that the purchaser at that sale tool title from the estate of Sharp who held
under claim of title from Kantner by sundry conveyances. That purchase and
those holding under him have had the constructive or actual possession since
1849. The Dougherties [sic] have paid the taxes assessed against it for a period of
forty years at least. They have exercised dominion over it for more than fifty
years. During all these years no one asserted an adveuse claim of title under John
Kantner, and no one asserts such a claim in the present case. There is a break in
the chain of title from Kantner to Anthony Sharp, but from the time his title
passed to Mathias Baier to the present, the successors in title have stood upon this
ancient title unchallenged by any adverse claimaint. If anyons else ever claimed
adverse title under John Kantner, and thete is nothing to even temotely indicate
that sych a clain was ever made, he hauled down his flag and fled the field long

ago.

Doughtery, 81 A. at 1001.
In applying the doctrine to the facts of the case the comt placed emphasis on the

fact that Baier, as the purchaser of the real estate from Sharp was taking fitle from the
original patent in 1795, 1d. at 1001.. The court also placed emphasis on the fact that an
unbroken chain of title existed from the date of the sale in 1849 to the current date of the

dispute, 1911, a period of over sixty (60) years. Id, During that time petiod Bater or
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Dougherty owned the propeity unchatlenged by any other claimaint, Both Baier and
Dougherty were paying taxes on the property.

In the present case, Defendant Janet M, Fraker argues, “[a]ccording to the
doctrine of pregumptive grant, defendant Janet M. Fraker must be presumed to be the
OWIET of: her entire lands,” Proposed Findings of Fact and Conclusions of Law of
Defendant Janet M, Fraker, p. 29. |

Block Warrants
na simiiar vein, the concept of “block warrants” has a strong foundation in

Pennsylvania jurisprudence. In Hagexty v. Mathers, 31 Pa. 348, 355 (1858) the

Pennsylvania Supreme Court held “where surveys were made and refurned info the land

office in blocks, they are to be located on the ground in blocks. If, then, any of them are

found to interfete with tracts belonging to the older blocks., the younger gives way to the
elder,” Inthe case, s block of warrants were obtained in 1784 (hereinafier “the 1784
warrants”), However, the 1784 warrants were not re‘corded properly, In 1793 another
block of thirteen (13) warrants were obtained (hereinafer “the 1793 watrants”), Again
however, the 1793 watrants were never properly recorded, In 1794 two (2) warrants, the
warrants in Question in the case, were obtained by Mary Niel and Thomas Maston
(heveinafter “the 1794 warrants™), In locating the 1794 warrants, the 1794 warrants relied
on the 1784 and 1793 warrants, which, as previously mentioned, were never properly
recotded, The Court was able to conelude putely on “conjecture” that the distances
between the 1784 and 1793 warrants were too far for the 1794 warrant to it in between
unless the 1794 official distances and calls “were greatly overron,” The Court, in

reversing the lower court, held that the 1794 wartant must be used as the starting point
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for the 1784 and 1793 surveys because the 1794 survey was patented and “her lines and

quantity are fixed, finally and for ever, as between her owner and the Commonweélth.”

Id, at 357,
Cases since Hagerty have followed the concept of block warrants and the concept

remains cogent today. Ses Pruner v, Brisbin, 98 Pa, 202, 210 (1881) (Finding no eror in
the instruction of the trial court “that the thirteen tracts 'having been surveyed in a block,
and so returned, must be located upon the ground as‘a block; that neither of them can be
arbitrarily located in disrégard of the lines and corners found upon other paris of the

block.”); Northumberland Coal, 95 Pa. at 137 (*When original surveys have been made

and returned as a block into the land office, the location of each tract thetein may be
proved by proving the location of the block. . . .Every mark on the ground tending to
show the location of any tract in the block is some evidence of the location of the whole
block, aﬁd therefore of each tract therein’); 6 P.L.E. BOUNDARIES § 15 (“When
boundaries in the grants from a common grantor conflict, the grant first executed is
controlling, and where the lines of senior and junior surveys conflict, the lines of the
senior swrvey will control.”).

In the present case, this dispute began when Plum Hollow was in negotiations to
acquire additional property from Gene Bamnbart, N.T, May 18, 2011, p. 25, Allen Henry
testified, “Mr. Barnhart thought be owned 120 acres. That's what his deed said, that it
was 120 acres, He wanted to keep-20 acres which meant the club would be able to
purchase approximately 90 acres or 90 plus acres .. .” N.T\ May 18, 2011, p. 27:
However, upon closer ingpection, Bbug Henty realized that Barehart’s deed description

did not close. N.T. May 18,2011, p. 27, Allen Henty did some more im'festigation and
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concluded that Barrhart had only ninety-three (93) acred. Asa resullt Allen Henry
testified that this fact “got me thinking about how can someone not have the acreage fo
find their deed, and in my investigation o make a long story short, it took me the next
four or five years, I eventually concluded that there is, in fact, land that is in this area of
Plum Hollow that currently remains titled in the Commonwealth of Pennsylvania . . . .”‘
N.T. May 18, 2011, p. 27. AllenHenry's tesﬂmonj.f gbout his regearch and the tracing of
title back to the Mary Trotter warrant consists of, with limited objections from the patties,
205 pages of testimony',

. From the begimning ofthis opinion, the Court has stated that this case isa
boundary dispute case. The Court is not re-writing any deeds. The Court, using
principles of deed construction, is merely construing what the deeds intended to convey.
Since all of the lands now in dispute are derived from the John Trotter warrant, the EIWiI.'l
Fish warrant or Matry Trotter warrant and all of the warrants were refirned on March 1,
1794, the warrants must be considered as a block, See Plaintiff's Exhibits 23, 42, 100,
Additionally, all of.the warrants were for 400 actes. Id. Since fhe surveys are considered
a block, all of the deeds now in qﬁesﬁon, as juniot surveys, must give way to the senior
surveys of the John Trotter, Elwin Fish and Mary Trottet waranis, Accordingly, since
the Mary Trotter warrant is incorrect, a fact no one disputes, the Mary Trotter warrant
must be corrected!! to reflect the correct block. Kelly, 9 Watts at 116.

The Court therefore concludes that correcting Mary Trotter warrant is proper.

Accordingly, the Court cotrects Mary Trotter warrant so that final boundary line is

&+

10 pyes 24 through 182 on the first day of ttial, and pages 5 through 52 on the second day of frial. This

does not inclade cross examination.
' The Court uses the terms “reformation” or “correction” with a remendous amount of trepidation, The

definition as used in this apinlon is simply interpreting what the partles thought thay were obtaining had &
thorough title search been performed.

3
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changed from South 56 West to North 56 Wt‘.st.‘ This change allows the Mary Trotter
warrant to close such that the Mary Trotter tract is now adjacent to the John Trotter
warrant, Secondly, the Court will change the course from North 46 West to North 64
‘West, This change aI_Iows the plot of the patent to maich the survey exactly. Plaintiff’s
Exhibits 146, 147, Finally, the Court will add an additional 25.77 perches to the eastetn
boundary so that the b;)undai'y closes'?, Once the Court makes these changes, the Mary
Trotter warrant is left with approxi{_l_)atél}ﬁlﬁiﬁ aé}éé}

Plajl:;tiffs’ have satisfied their -

burden of locating the .-

ary Trotter Patent~
Once the Court makes the changes-discussed above the question becomes rather -

rudimentary—where is the Mary Trotter Patent located with respect to the property
owned by the litigants now? “The question of what is a boundary line is a matter of law,
but where a boundary line, orlcorner, is actually located is 8 question for the trier of fact.”
Mourrer v. American Oil Co., 359 A.2d 817, 819 (Pa. Super. 1976); See also Doman v,
Brogan, 592 A.Zd 104, (Pa. Super. 1964), *The object of a description in a deed is to
identify the land conveyed, and need not necessatily be technically accurate, but must be

sufficiently precise for the purpose of identification and to enable a surveyor to locate it.”

Marks v. Ligonier Borough, 82 A, 477, 479 (Pa. Super. 1912).

In Roth v. Halberstadt, 392 A.2d 855, 857 (Pa. Super, 1978) the contt stated,

“[tThe primary function of a court faced with a boundary dispute is to ascertain and

effectuate the intent of the parties af the time of the original subdivision.” See also Pencil

 The Court notes that this was used i the past. See Fugate v, Coxe, 4 Setg, & Rawle 293, 294 (“If has
been usual for surveyors not fo make an actual running of the closing line; they leave that open in order fo
enable them fo cotrect the survey, if necessary, when they have calculated the quantity of land included in
the lines; they then close the survey on paper, and sometimes shorten ot fengthen one of the lines in order
to make the quantity correspond with the warrant, This practics s very convenient and has been

sanctioned by long usage.”
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v. Buchart, 551 A.2d 302, 305-06 (Pa. Super, 1988) (“Initially, we note that the primary

function of the trial court tesolving a boundary dispute is to ascertain the intent of the

grantor gt the Hime of the original subdivision,”); Appeals of Dallas, 82 A.2d 676, 679

(Pa. Super. 1951); (The object of the interpretation rules is to “ascertain the actual

- location of the boundary as made at the time,”). - “The question of what is a boundary line

is a maiter of law, but where a boundary line, or comer, is actually located is & question

for the trier of fact.” Murrer, 359 A.2d at 819; See also Schimyp v, Allaman, 659 A.2d

1032, 1034 (Pa. Super. 1995),

Pennsylvania courts have repeatedly utilized the same goneral rules in intetpreting
deeds. Notably, ““where there is a conflict between coutses and distances or quantity of

land and natural or artificial monuments, the monuments prevall.’” Deomgn, 592 A.2d at

110 {quoting Roth, 392 A.2d at~857); See also Merlino v. Eannothi et ux., 110 A.2d 783,
787 (Pa, Super. 1955), Ifa beginning corner 1s kn(.).Wn, “the calls ought not to be
reversed except In order to make the survey close.” Merlino, 110 A.2d at 787.
Additionally, “[e]vidence of the acreage of land, especially where . . . the number of acres
is followed by the words ‘more or less” hag little weight against specific boundaries and

igin its nature an uncertain method of description and ofien & meye estimate.” Dawson v.

Coulter, 106 A. 187, 188 (Pa. 1919). However, if there is a mistake in the description,

“the call adopted as the controlling one should be that most consistent with the apparent
intention of the gramtor.’” Murter, 359 A.2d at 820 (quoting Baker v. Roslyn Swim Club,
213 A.2d 145, 149 (Pa. Super. 1965)). Generally, if a map Is referred {o in a grant or

conveyance, the map Is deemed'to be incorporated into the instrament and therefore
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“given considerable weight” in determining the true description of the land. Appeals of
Dallas, 82 A.2d at 680. |

Additionally, “the natural and quantity of the interest conveyed must be
ascerfained from the Instrument itself and cannot be o.raily shown in the gbsence of fraud,

accident or mistake and we seck to aseertain not what the parties may have intended by

Yuscavage v, Hamlin, 137 A.2d

the language but what is the meaning of the words,”
242,244 (Pa. 1958). Second, “effect must be given to 4/l language of the instrument and
no part shall be rejected if it can be given a meaning,” Id. (emphasis supplied). Lastly,
l“the language of the deed shall be intetpreted in the light of the subject matter, the
appareni object or purpose of the parties and theconditions-existing when it was
executed.”

‘The description of the property by courses and distances controls over the

quantity of land. Bosler y. Sun Oil Co., 190 A, 718, 719 (Pa. 1937); See also Deppen v,

Baogar, 7 Pa, Super. 434, 445 (1898) (““Quantity is a circumstance of slight, often of no,

weight in a question of title, but it may have a marked effect where the question is one of
boundary. If there be two lines, one corresponding with the quantity of land in the deed,

and the other largely in excess the interference would have weight in determining the true

 line, especially when strongly essisted by other evidence,” (quoting Kennedy v. Lubold,
88 Pa. 246, 247 (1879)); See also 6 P.L.E. § 14 (A “statement inserted in a conveyénce,

of the quantity of land supposed to be conveyed must yield to courses and distances
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especially where the reference to quantity of land 1s qualified by the words ‘more or

less 51313)

“Howevet, where the property description cannot close based on the courses and
descriptions found in the property deed, a description of the quantity of area will control.
See 6 P,L.E. Boundaries § 14 (“where itis 1mpossible to close a survey by conrses and
distances, however, and where no lines ate found actually marked out, & description by
referred to a stated atea as the southern end and remaining part of a certain tract will

control,”). In Duncan v. Madata, 106 Pa. 562 (1884) the Permsylvania Supreme Court

held that using the total size of the lot was proper where a deed for property did not
_propetly close on the northern edge even. though the parties knew the location of the
southern edge of the propetty.
Location of Mary Trotter

The Court finds the Plaintiffs have sufficlently demonstrated the location of the
Mary Trotter watrant, through the credible testimony of Timothy Witter and Allen Henry.
M. Witter has heen a licensed professional surveyor since 1985, has testified before in
court proceedings on numerous occasions and, in this Court’s opinion, impressive °
credentials, Neles of Testimony, May 19, 2011, p, 129. He graduated ﬁom Penn State
University in 1978 with an associate’s degtee in land surveying and has been surveying

“gll kinds of property surveys, subdivisions for land developments, topographic surveys”

13 The writer notes that Defendant J, Ronald Fraker’s expert, Thomas M. Englerth, explained these general
principles as he was deseribing what he typically doss when trying fo locate a survey, More specifically,

Englerth testified
Well, flrst and foremost Is frylng fo find montimentation, and then the second I would think would

does the monumentation fit or cotie close to fitting any deed calls that you may have, And then

after that, you find other things that will lend credence to the location of the lines,
For example, blaze lines runring between two found monuments, Yon may find fence lines. You

may find stone rows and you may find people have posted the ground.
Notes of Testimony, July 26, 20L1, p. 15-16.
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ever since. Id, Mr, Witter’s testimony about the location of the Mary Trotter wazrant
consists of 80 pages'* of transeript and relies on countless exhibits. The Defendants have
‘presented no evidenceto c'ontradict, discredit, or otherwisé question the Piaintiffs’
evidence,

The Court finrther finds that Plum Hollow bas sufficiently demonstrated its chain /7
of title back through the Mary Trotter Patent, The testimony from Allen Henry detailing
the chain of title from the Mary Trotier Patent through the present day was extensive anfi
credible. Additionally, the Plaintiffs introduced 148 exhibits in suppost of theil" position,
At the outset of the trial, the Defendant:; stipulated to the authenticity of all exhibits

introduced, N.T. May 18, 2011, p. 7. The Defendanis have done nothing to rebut this

position, —_—

The Court recognizes that the testimony of Allen Henry is biased because his
brother, Plaintiff Douglas Henry, another brother and four (4) sisters have title to the
property now in dispute. N.T. May 18, 2011, p, 19. Allen Henry has also had a
relationship with Plaintiff Plum Hollow since the late 1870s. N.T. May 18, 2011, p. 20
Again however, the Defendants have done nothing to rebut the accuracy of Allen Henry's
testimony. Accord(ingly, this Court must accept Allen Henry’s testimony and research as
credible and accurate,

The evidetice demonstrates that Tract No. 2(a) in the Henry Deed can be traced by
an unbroken, regular chain of conveyances to a deed, dated February 26, 1869, from
Epbraim Ramsey to. William Peters that contained a description taken from a survey and

associated draft that established the northeastern comet of the Thomas Stinson Patent.

See Plaintifis’ Exhibits 97, 60, TractNo, 2(b) in the Henry Deed can be traced by an

“ Notes of Testimony May 19, 2011, p, 131-169 and Notes of Testimony May 20, 2011, p, 4-46
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unbroken, regutar chain of conveyances to a deed, dated December i‘?, 1862, from
Robert Ramsey and Wife, to Jacob Wible that describes, based upon a survey and
associated draft, a parcel of land that lies within and forms the southwestem corner of the

Elwin Fish patent, Seg Platnsiffs’ Exhibits 97,
Tract No, 3 in the Henry Deed can be traged by an unbroken, regular chain of

conveyances to a deed, dated September 12, 1867, from John Hollard Sz, and his wife to

George W, Hollard to 4 tract of land (hereinafter “Holland Tract™), that established the
northwestern comer of the Mary Trotter patent, and the western boundary of the Holland
'I‘rac‘:t igpart of the western boundary of the Mary Trofter patent. Plaintiffs’ Exhibit 98.
The Holland Deed contains the accurate description of Trdct No, 3 in the Henry Deed,
Plaintifs’ Exhibit 117, p. 1. '

Next, Tract No. | of the Henry Deed as reflected on Plainiifis’ Exhibit Nv. 123 to
Timothy C, Witter’s testimony shows this tract as the southeastern corner of the Charles
Sewell Tract and the final corner needed to establish the Four Comers. By locating the
Four Cotners, the Mary Trotter patent can be anchored to the Elwin Fish patent and its
location detertnined,

The location of the Mary Trotter patent by determining Four Corners atthe
northwestert cotner of the Mary Trofter patent is confirmed by the work that wag dons to
the south where Timothy Witter's survey work allowed it to establish the southern line of
the John Trotter patent as depicted in Plaintiffe’ Exhibit 125, Since the John Trotter
patent is senior and part of a block with the Mary Trotter patent its location is paramount
and the location of the southern line fixes the [ocation of the Mary Trotter patent with

greatet precision as this line is fixed by the adjoiner of Patrick Neeley fo the south.
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Further confirmation of the location of the Mary Trotter arises from finding a planted

stone on the Blwin Fish western boundary at a corner in common with Charles Sewell

~ and James Justice which is a recognized monument of that corner. Plaintiffs’ Exhibit

122, This planted stone helps pinpoint the Elwin Fish patent location and narrows the
parameters for the Méry Trotter patent location.

Looking at the evidence peculiar to the Mary Trotter patent confirtas the location.
A corner in c‘ommon with defendant Bonnie Miller, Henry, and defendant Dulce Burger
Hall (Hereinafter *Henry-Hall-Miller-Corner”) is a corner that is also a Mary Trotter
comer.. The corner is identified as point “A” in the Survey of 1965, The corner was
identified as an iron pin in the Survey of 1976, & “white oak stump (gonc;)” in the Henry

deed as well as a “w.0, stump (gone)” in the Survey of 1965, Thix suggests that the

_comer was never properly surveyed and marked by monument,

Another corner in common with Henry, and defendant Dulce Burger Hall
(hereinafter “Henry-Hall-Corner #17) 1s also a Mary Trotier corner. The corner is
identified as point “B” in the Survey of 1965. The corner is shown ag 8 twenty-fwo (22)
inch white oak in Plaintiffs’ Zxhibit 123, The corner was identified as a twenty-four (24)
inch oak In the Survey of 1976, as agreed 1o by Henry and J. Ronald Fraker based on
Hemy's uncontradicted testimony. The Henry deed calls it a white oak and it is marked
“w,0,” n thé Survey of 1965, This suggests that this corner also has never been properly
surveyed and marked by monument,

A second corner in common with Henry and defendant Dulce Burger Hall
(hereinafter “Henry-Hall-Corner #2) is a corner shared by Henry and Hall, located on

the Fleming/Trotter line as first mentioned in the Will of Barbara Myers. The corner Is
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identified as point “C” in the Survey o£1965. The corner is identificd as “Existing Post
in Stones” in JRF Exhibit A-~1. The Survey of 1976 and the Henry deed call for a sione
ag a monument, and a “stake in stoned” on P]a.intiffs’ Exhibit 123, The Survey of 1965
calls fora “w.0.”, suggesting that the corner has never been pr;aperly survey and arced
with monuments,

The houndary line tilat connects the Henry-Hall-Miller-Carner and the Henry-
Hall-Corner #1 wes identified as line “AB” on the Survey of 1965 but was not retraced.
Ttis not identified in IR, Fraker Exhibit A-1. Plaintiffy’ expert failed to rotrace the line
but identified it as liue “P6” (hereinafter “P6 line™) in his' testimony and on his Exhibits.

The boundary line that connects the Henry-Hall-Corner #1 and the Henty-Hall-
Cormer #2 was identified as line “BC’; in the Survey of 1965 and it too was never
retraced, That line was not identlfied in JRT Exhibit A-1; it was retraced by Plaintiffy’
experf and is an area where he found remnants of the fetice a5 discussed below.

The course in the Mary Trotier patent is “N 8 B 110 perches” and consists of the
following four (4) segments 61n Plaintiffs’ Exhibif No. 123: Henry-Hall-Corner #1 to
Henry-Hall-Cotner #2; Hewry-Hall-Corner #2 to -HaH-Ho]land-Qomer, which is the
boundary line between the two Iracts currently owned by defendant Dulee Burger Hall;
Hall-Holland-Corner to the Plum Hollow Road, whom Plaintiffs’ expert identified as the
two acre out sale from the Fleming Tract owned by Twila M. Long; and the Plum Hollow
Road to the Four Corners, currently on the Henry Fatm,

In addition to the evidence from the location of the adjoiners and use lines,
Timothy C. Witter also documented physical évidence of fence remmants in the area he

identified as the Mary Trotter patent boundary. Although this is not conclusive, it
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supports his overall conclusion as to the location of the boundary. Mr, Witter testified
that the N 64 W/ S 64 B line identified on Plaintiffs’ Exhibit No. 124 as line “P5” places
the remaining courses of the Mary Trotier patent on the old fence and-along the old

roadbed on the southern side of the Horn.
‘Relating to Plum Hollow Hunting Clab, Inc.’s
Chain of Title to
the Mary Trotier Patent
Plum Hollow’s chain of title back to the Mary Trotter patent i supported by an
unbroken chaln of title back to Celia Anderson and that chain contains the same basic
legal description to the pattition in the Hstale of Dennis O’ Conner (elder) in Bedford
County. Plaintiffs sufficiently demonstrated this through the testimony of Allen K.
Henry and a plot of the partition. See Plaintiff’s Fxhibit 105; N.T, May 18, 2011, p. 158,
While there is a break in the chain title between James Kerlin and Ephraim
Anderson, title was confirmed by this Court, when in 1910, sitting as an Orphan’s Court
confirmed the deed of conveyatce for this land from the Estate of Ephraim Ramgej; to
Celia Anderson, This confitmation, combined with the recitals in the Anderson Deed, the
Appleby Deed and the A.G. Kerlin Deed, giverise to a preéumpﬁon of grant that |
confirms that fee simple title of the two tracts owned by James Kerlin, for which there are
no recorded deeds, became vested in Owen Anderson, See Dougherty, 81 A. at 1001,
There is a second break in the chain of title between Dennis O’ Conner (elder) and James
Ketlin, Again, however, the Plaintiffs have demonsirated through sufficient
circumstantial evidence such that the Plaintiffs are able to propesly trace title back to the
Mary Trotter patent.
Location of Deed of 1827
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In addition fo the errors in the Mary Trotter wartant, there are errors in the Deed
of 1827 that prevent the Deéed from closing, Thé location of this Deed is critical o the
outcome of this case because, except for adverse possession discussed iryfia, Defendant
Janet M, Fraker’s land is derived entirely from the Deed of 1827, Plum Hollow owns the
remaining acreage from the Mary Troiter patent with the Deed of 1827 setting the
boundary along the southwestern corner of the Mary Trotter patent that is titled in Plum
Hollow,

The known parameters of the Deed of 1827 contain adjoiners, motes and bounds,
and quanti;cy, but no natural monuments were ever fqund. The deed description started
with the northern boundary, then the eastern boundary, followed by the southern
bouﬁdmy, and then finally the western boundary with the habendum clause stating that
the property contains 315 actes, The eastern boundary must be adjusted because it goes
outside ﬂ1e easlern boun‘dary of the Mary Ttotter patent, but it does run the entire distance
of that eastern boundary to lands of Robert Lodge. The description then continves
without creating a southemn boundary in common with Robert Lodge, “[n]otth fwenty
five and one half degrees Hast one hundred and thirty perches to a Chestnut Oak, thence
by the residue of Land m; Mary Trotter North fifty six degrees West sixty nine perches to
a white oak . ...” These lines mark the begitming of the common boundary with the
Residue, now owned by Plum Hollow. The next course, “[njorth twenty five degrees
Fast sixteen perches {o a white oak’ reaches a point described as at lands of William
Justice, dec’d, which was tiie reputed owmer of the Thomas Stinson patent at the time of
the Mary ‘Irotter survey and patent, The description then continues the last three courses

and distances around the northwest boundary of the Mary Trotier patent to the beginning,
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The errors in the description leave the major determining factor of setting the

boundary as the acreage in the tract. The primary function of this Court is to asceriain the

intent of the grantor at the time of the original subdivision, See Pencil, 551 A.2d at 306.
To agcertain this intent, courts use certain rules of construction—notably “*[e]vidence of
the acreage of lend, especially where the number of acres is followed by the words ‘more
or less’, has little weight as against specific boundaries and is in its nature an uncertain
method of: description and often a meze cstimate, Where, however, a doubt exists ag to
the actual location of the boundary and the writing contains no words to definitely fix the
line by sither metes and bounds or monuments on the ground, gvidence of the acreage
bec'ornes amaterial factor in the determination of the intention of the partics.” Pencil,

551 A.2d at 367 (quoting Dawson v. Coulter, 106 A, 187, 188 (Pa. 1919); See also
Jedlicka v, Clemmer, 677 A.2d 1232, 1234 (Pa, Super, 1956). However, courts have

repeatedly held that acreage is the only factor which can determine the intention of the
parties. Accordingly, the Court will adjust the First Gap=along the southern boundary of
.the Mary Trotter patent to set the southeast corner of the Residue, now owned by Plum
Hollow, and determine the location of the 130 perch ling to the northeast corner of the
Residue when the boundary follows a parallel line to the Maty Trolter patent southern
boundary a distance of sixty-nine {69) perches, The final adjustment must be fo
determine the boundary for the Second Gap 1o meet the northeastern corner of the Hom.
Closing these two gaps will result in the Residue having about 152.6 acres and the
outside boundary of the Deed of 1827 having 315 acres, However, the Court takes the

Plaintiffs’ suggestion and will allow the paries the opportunity to negotiate a Hne. l

The extent and acreage of Plum Hollow Hunting Club, Inc.’s Title
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Once the Court hag determined that Plum Hollow has legal title to the residue of

the Mary Trotter patent, the question still vemains—what is the extent of Plum Hollow’s
- itle? The metes and bounds description in the deeds and surveys in its chain of title do ‘
not match the‘;netes and bounds déscriprtions of its adjoiners. The historical description
for its property is rife with error in acreage and consistent courses and distances. The one
consistent element of its title has been the congistency of its called adjoiﬁers and the

consistency with which its adjoiners have called for the predecossors in title of Plum

Hollow ag adjoiners.

Since the Appleby Deed, cash deed has recited that it conveys the same real estate

as its predecessor deed. Despite the repeated inaccuracies, the basic shape of the tract
_owned by Plum Hollow has been stable since the survey for the partition in the Dennis

(¥’ Conner (elder) Estate as well as having adjoiners in the JRF chain of title on the north |
and the JMF chain of fitle to the cast. The partition survey is defective, but claims to
divide and convey all of the land of Dennis O’ Conner (clder) that he had at his death in
what is now Dublin Tovmship, Fulton County, which includes all the Residue of the
Mary Trotter patent. Subsequent errors of description do not dimil;ish Plum Hollow's
title or the extent of that title, Likewise, recent surveys cannot reflace the ancient
boundary lines with modern monyments that do not tie in to the anclent monurdents. See
Reilly v, Mountain Coal Co., 54 A. 29, 33 (Pa, 1903).

The Ic;caﬁon of Plum Hollow’s real estate through the Appleby Deed is fixed by
the location of the Clear Ridge Road on the West, real estate of Plum Hollow through

Barnhart as well as Dale Henry on the south, the commmon boundaxy of the Mary Trotter
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patent and the Thomas Stingon patent on the north and the boundary established by the
Deed of 1827 as fixed by this Court on the east and northeast.

“This Court has previousty mled that the Thomas Sfinson patent is junior to the
Mary Paient and therefore must yield. Accoidingly, the lines of a junior survey cantiot
change, alter, or affect a senior one ifthey come into conflict, See Tyrone Min, and

Manuf g Co. v, Cross, 18 A, 519, 519 (Pa. 1889) (“It is very clear, that in a contest

between two adjoining surveys, the junior must aiways give way. It may have a well-
marked line of the proper age for its own survey inclosing, but the senior will not be
affected by it.”). Accordingly, the line between Plum Hollow, Henry and JRF and his
grantees is fixed by the location of the Mary Trotter patent boundary.

Plum Hollow’s castern boundary and the northeastern boundary is dependent
upon the placement of the 130 p'erch line and the resolution of the Second Gap in the
Dreed of 1827 which prevails as a prior conveyance, but which has never been set because
of the latent ambiguities in the Deed of 1827. The boundary of the Deed of 1827 must be
set 50 as fo'provide 315 acres in the Deed of 1827 and to leave 152,67 acres in the
Residue, now owned by Plum Hollow.

Relating to Douglas Henry’s Title and the Extent of that Title

Henry has legal title to a portion of the property judicially determined to be real
estate owned by the widow of Simpson B, Carmack that lies in the northwestern coriet of
the Mary Trotter patent. His title is traced back through Collins Shade and Lovada Kerlin
to Barbara Myers who devise'd the real estate to her son Geotge Myers when it was a 29

1/3 acre tract described ag “off of the South end of my farm commencing at a point on the

line between me and Thomas E. Fleming and running back to the line between and Elijah

52




v d

Baldwin. Plaintiffs' Exhibit No. 49, Hetry owng the residue of land that existed after
Collins Shade subdivided the parcel and conveyed the Cecil Fraker Patcel along the
northern side of the P]um'HOHDW Road in the area of the Horn to Cecil Fraker using the
Survey of 1965, Plaintiffs’ Exhibit 117, p. 2. The adjoiners and description of the real
estate as the “residue” of Collin Shads from the Survey of 1965 are made part of Hemy's

deed. Cecil Fraker subsequently subdivided thia into the tract now owned by Lonnie

Henry and a smaller tract to the east south of the Plum Hollow Road, now owned by

JMEF.

Simpson B. Carmack is listed as an adjoiner on the northern side of the Horn in
the Deed of 1865 in the JR¥ granfee chain through Fleming. See Plaintiffs’ Exhibit No.
J8. The Survey of 1965 calls for “Fieming Land” which is in the JRF grantees” chain of
title, but does not call for owners of the Appleby Tract as en adjoiner of Shade. See
Plaintiffs’ Exhibit No. 117, p. 2.,The sutvey does not show any adjoiner on the southern
boundary, The Survey of 1969 of [and now owned by Plum Hollow does show Shade as
an adjoiner of the Appleby Tract on the north. See Plainfiffs’ Exhibit No. 105, p. 2.
Th'us, the record shows that Henry owns everything once owned by Simpson B, Carmeck
south of the Plum Hollow Road along the Hotn adjacent to JRF and hig grantees from the
Fleming chain. [t appears he might aIs;o have a common boundary with Pham Hollow
along his southern boundary, but that line has been resolved through other means. The
adjoiness control the Hraits of his boundary, instead of inconsistent metes and bounds
calls or surveys, Quinn v, Heart, 43 Pa, 337, 341 (1862) (“Not only is there no such rale

as the plaintiff obliged to content for, but on the contrary this court was willing, so long
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as 1835, to disregatd lines actually run’on the ground in order to carry a survey to the
adjoiners called for.™).

The Defendant’s expert concluded that Lovada K-crlin owned the Encroachment
Axea claimed by JRF under the Fleming Decd and Survey of 1976 lying outside the
description of the Deed of 1865 which set the true legal boundary for the Fleming Tract
and the scope of legal title which the Estate of Zelpha FI.eIning could convey. Since thers
1s no evidence of any conveyance from the Lovada Kerlin chain ihto the Pleming chain,
Henry, as the owner of the residue of Lovada Ketlin, owns title between the Hom and
Plum Hollow Road,

Relating t(-) J. Ronald Fraker and his Grantess’ Title and the extent of that Title

This Court has previously tuled that both the source of title for JRF and his
gréntees comes through the Thomas Stinson patent Which is described in the Deed of
1865 in conformity with the Mary Trotter patent, Therefore, once the Mary Trotter
patent boundary is detexmined, the lines between the plaintiffs and JRF are determined,
Except for the adverse possession and the doct_ringa of consentable lines, any inferference
between the Survey of 1976 and the Mary Trotter patent is resolved in favor of those
holding title through Mary Trotter,

Relating to Jauet M. Fraker’s Title and its Extent

The dispute between Henry, Plum Hollow and JMF concerns the real estate she

still owns with'in the bounds of the Mary Trotter patent, The Plaintiffs acknowledge that

JMF owng any real estate north of Plum Hollow Road. See Plaintiffs’ Proposed Finding

of Fact and Conclusions of Law, p, 63.
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JMF’s real estate iy first described as a result of the unrecorded Survey of 1984
and concerus the tract conveyed in the Baldwin Deed. JMP's record title Tor this tract
can be traced by a regular chain of conveyances back to the deed from John S, McDowel}
to F.M. Berksiresser dated April 2, 1866. This deed is linked fo the 1865 McDowell
Mortgage which is described as “containing between ltWO and three hundred acres be the
same more ot [ess excepting the tract or part of a fract conveyed by Geo. Chestnut & wife
to Thog. Huston, now inthe possession of Sirnl;son B. Carmack containing about fifty
acres, The whole having been conveyed by Geo, Chestnut & wife to John Cessna
Esquire by deed dated 13™ Sept. 1859, who by deed dated the 19" of September 1859,
conveyed the same to John James, who this day hath conveyed the same to the within
named mortgagor, and being part of survey in the name of Mary Trotter,”

There is no record gvidence showing any fitle info George Chestnut, but the
desctiption in the McDowell Mortgage bears striking similarities i‘n its courses and
distances to the Deed of 1827 so that this title encompasses the portion of the Deed of
1827 along its eastern boundary and patt of iis 315 acres, This makes Dennls O*Conner
(elder) the common éource of title of TMF, Henry, and Plum Hollow. The description for
this tract remained the same until the Survey of 1 §84. Thus, despite a contrary record

boundary, the actual legal title of JMF is limited fo the boundary of the Deed of 1827,
lesy al] that land in the northwest portion of the Deed of 1827 of approximately 103 acres
that was occupied and later owned by Simpson B. Carmack ak.a. 8.8, Carmack. This

line 1s the same as the modern boundary between JMPF and Lonnie D, Henry, Therefors,

JMP’s total acreage is 212 acres.
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The Court takes the Plaintiffy’ auggestion and holds that this js the extent of
JMIs legal title. The Court will allow an opportunity for Plam Hollow and JMP to

negotiate a mutually agreeable line between the parties,

Defendants are not Bona Fide Purchasers

All Defendants argue they are bona fide purchasers for value because of the
breaks in the chain of title to the Plum Hollow, Plaintiffs could have {raced their
respective deeds back to 1794 and the circumstantial evidence deduced by the Pla‘intiffs
is insufficient. Seg Proposed Findings of Fact and Conclusions of Law of Defendant
Janet M. Fraker, p. 35, J.R. Fraker's Proposed Findings of Fact and Conclusions of
Law, p. 75-84. The Defendants conclude by arguing “[';)]ersons who do not properly
record their title deeds ot any other interest they claim risk the loss of their property, g
any unrecorded interest in land is deemed void as to a BFP without actual notice of any
interest claimed outside of those set forth within the property records.” J B, Fraker's
Proposed Findings of Fact and Conclusio;lz_s of Law, p. 76, However, the Plaintiffs’
argue the BFP argument is irrelevant “[s]ince neither JRF nor his grantees purchased real
estate that came from the Mary Trotter chain of title, they cannot claim BFP statos las
purchasers from that chain.” Plaintiffs’ Proposed Finding of Fact and Conclusion of
Law, p. 42.

A bona fide purchaser is defined as “[oJne who buys something for value without
notice of another’s claim to the item or of any defects in the seller’s title; one who has in

good faith pald valuable consideration for property without notice of adverse claims.”
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“purchaser”, p. 1249, Black’s Law Dictionary, 7 Ed., 1999, The statutory framework
for bona fide purchasers is established in 21 P.8. §§ 351" and 44476,

 Tobe g bona fide purchaser under § 351, a purchaser of real prop'ertymust -
acquire the property without actual or constructive notice of a prior interest in the

property. See also In re Wagner, 353 B.R. 106 (Blatcy. W.D. Pa, 2006); Roberts v,

Pusley, 718 A.2d 837, 841 (Pa. Super, 1998) (“In order to qualify as a bona fide
purchaser, the subsequent buyer must be without notice of a prior equitable interest.”).

Additionally, a bona fide purchaser must also act in good faith. Poffenberger v,

21 p.8, § 357 entitled, “Fallure to record conveyance® provides
Al} deeds, conveyances, contracts, and other instriments of writing wherein it shal be the

Intentfon of the parties executing the same to grant, batgain, sel, and convey any lands, tenements,
o hereditaments sitwale in this Commonweslth, upon befug acknowledged by the parties
executing the same ot proved In the manner provided by the laws of this Commonweslth, shall be
recorded in the office for ths recording of deeds In the county where such larids, tenements, and
heraditaments are situate, Bvery such deed, conveyance, contract, o other Insiroment of writing
which shall not be acknowledged or proved and recorded, #s aforesald, shall be adjudged
fraudulent and vold as to any subsequent bona fide purchaser of mortgagee or holder of any
Judgment, duly enterad in the prothonotary's office ofthe county ln which the lands, tenements, or
hereditaments are sltaate, without acinal or constrietive notice unless such deed, conveyanae,
contract, of nstrument of writing shall be recorded, as aforesaid, befors the recording of the dead
or conveyancs of the enfry of the judgment under which such subsequent purchaser, mortgagee, or
Jjudgment creditor shall claim. Nothing confained in this act shall be construed to repeal or modify
any law providing for the lien of purchase money motizages.

% Section 444 entitled, “All deads made in the state to be acknowledged and recorded within ninety days”
providoes,
All deeds und conveyances, which, from and afier the passage of this act, shall be made and
vxecuted within this commonweslth of o concerning any fands, tenements or hereditaments in
this tommonwealth, or whereby the title fo the same may be in any way affsctod in law or equity,
shall be acknowledged by the grantor, or grantors, bargainor or bergainors, or proved by one or
mote of the subseribing witnesses thereto, before one of the judges of the supreme court, or before
one of the judges of the court of ¢ormmon pleas, or recorder of deeds, prothonotary, or clerk of any
coust of record, justice of the peace, or nofary public of the county whereln sald conveyed lands
lie, and shall be recerded in ths offles for the recording of deeds where such lands, tenemants or
hereditaments are lying aud being, within ninety days after the execution of such deeds or
conveyanes, and svery such deed and conveyance that shall at any timie after the passage of thls
act be made and exacuted in this commonwealth, and which shafl not be proved and recorded as
aforesaid, shail be adjudged frandulent and void against any subsequent purchaser or mortgages
for a valid consideration, or any creditor of the grantor or bargainor in said deed of conveyance,
and all deeds or conveyances that may have been made and executed prior fo the passage of this
act, having been duly proved and acknowledged as now dirscted by law, which shall not be
recorded in the office for recording of deeds fu the county where sald lands and tenements and
hereditsmmonts are lying and being, within ninety days after the date of the passage of this uct, shail
be adjudged fraudulent and vold as to any subsequent purchaser for # valid consideration, or

mortgages, or creditor of the grantor, or bargainor thereln,
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Croldstein, 776 A.2d 1037, 1042 (Pa. Cmwlth. 2001); See also Carnepie Natural Gas

Company v, Braddoclk, 597 A2d 285, 287 (Pa. Cmwlth. 1991) (“A bona fide purchaseris -

- defined as one who pays valuable consideration, has no notic;e of outstanding rights of
others, and acts in good faith.”),

The statute, which has been in effect since Jatuary 1, 1926, reflects the purpose of
the recording statutes which is to protect bona fide purchasers and provide the public with
notice in whom the title resides, Poifenburger, 776 A.2d at 1042. Once a deed is

re_corded, subsequent purchasers, mortgagees or creditors are deemed to have

constructive notice of the deed. 21 P.S. §357; First Nationa! Bank v, Sherwood, 879
A.2d 178, 181 (Pa. 2005), “Equity protects innocent purchasers by providing that & bona

fide purchaser for valne and without notice has a perfect defense in a suite brought by a

holder of a prior equitable claim,” MacKubbin v. Rosedale Memoria] Park, 257 A.2d

587, 589 (Pa. 1969), The case of Roberts v, Pursley, 718 A.2d 837, (Pa. Super. 1998} is
directly on point,

In Roberts, the Superior Court held that a trial coutt properly applied the bona
fide purchaser statiies to conclude that a landowner had legal title because the landowner
wag a bona fide purchaser even though ﬂle.landOWner’s predec;essor did not have legal
title. In the case, Kehoe'” owned property that he traced back to 1854 when the
“Keating/Willing Wazrrant”, as the original warrant, was completed. Roberts, 718 A.2d at
840. One of the opposing parties, Roberts, was able to trace the chain of title back to the
Keating/Willing warrant as well. However, thexe was an error in the chain of title

resulting from a flawed conveyance in 1901, Although the opittion is not clear who

7 The case invalved numerous parties and the procedural history in the case was extensive, Kehoo was one
of the parties involved in the original action who filed an appeal.
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owned the Roberts property between 1901 and 1964, it is clear thatin 1964 Milton 8,
Kelius énd Mary Koliug acquired and propetly recorded the property. In 1975, the

- Keliug's transferred the property to Roberts, The trial court, found. for Roberts by
‘concluding that while Kehoe Wasl able to trace the property back to 1854, Roberts was

able to trace itle back fo 1901 and that Roberts was unable to detnonstrate that his

“predecessors ever acquired title to the acreage contained within sald Warrant.”” Roberts,
718 A.2d at 840. The frial court still found for Roberts by writing, “but fot the
Pennsylvania recording statute, [Kehoe] established their claim to title by a

preponderance of the evidence,” Roberts, 718 A.2d at 840,

On appeal the Superior Court beld “[blecauge [21 P.3.] sections 351 and 444 are
both intended to provl'.de the same protections to bona fide purchasers, and in light of the
fact that the sections must be read together, we hold that the frial court was correct in |
applying the Pennsylvania recording stafutte fo the facts of this case.” Kehoe, relying
Kaiser Energy Inc. v. Commonwealth of Pennsylvania, Department of Environmental
Resources, 535 A.2d 1255 (Pa, Commv. 1998)" argned unsuccessfully that “the bona
fide purchaser concept does not apply fo the facts of the present case because Appellees’

grantor did not possess legal title.” Robeits, 535 A.2d at 841, Inrejecting this argument

the Robeity court noted, “we find the Commonwealth Cowrt’s argument inconsistent with

the bona fide purchaser concept contained within the recording statite of this
Commonwealth,” The Roberts court therefore concluded, “[{In order to qualify as a bona

fide purchaser, the subsequent buyer must be without notice of a prior equitable interest.”

The Roberts court reasoned,

jit]

% The Kalser cowt held, “the bona fide purchaser concapt applies only to purchasers of legal title,
Roberts, 718 A.2d at 841 {quoting Kalser, 535 A.2d at 1258).
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If ‘legal title,” within [Kehoe’s] definition, were required for a subsequent
purchaser to qualify as a bona fide purchaser, the recording statute would not
further it intended goals. For instance, in the typical recording statute situation, a
grantor sells land fo a grantee who does not record the deed; then, a subsequent
buyer purchases the same land from the same grantor as the oviginal grantee and
this subsequent grantee records his deed before the first grantee. The subsequent
grantee does not have ‘legal title’ within [Kehoe’s] definition because at the time
the land was sold to him, the grantor did not have legal title to give such a right,
Yet, notwithstanding the fact that e does not have ‘legal title,” he is a bona fide
purchaser if at the time of the sale he was without notice of an adverse interest
and value was given for a purchase of the land. As evidenced here, imposinga -
regnirement of ‘legal title’ to the definition of bona purchaser would nearly render

the recording statute useless,

Raberts, 718 A.2d at 841 (citations omitted), Given that there are thres (3) elements,

each element shall be taken in turn.

The first element is valuable consideration, In the present case all parties appear
to have purchased their respective properties with good and valuable consideration.

b
Since there appears to be litle dispute about this element, this element is satisfied for all == }f‘; gﬁf é‘ﬁ
. | ﬁ 3 :}' p

parties involved, {i@ﬁ/ o ;
o

The seconid and third elements, the person must have act in good faith and be
without either constructive or actual notice of the defect in title, are interrelated and strike
- at the heart of this case. Not surprisingly, these elements have been the subject of most

of the litigation over the years.

The burden of proving no notice is on the party asserting the Unrecorded rights in

the property. Catnegle Natural Gas Company v. Braddock, 597 A.2d 285,287 (Pa.
Cmwith. 1991), Notice may be either actual or constructive, Long John Silvers, Inc. v,

Fiore, 386 A.2d 569, 573. (Pa. Super. 1978). Constiuctive notice of a prior unrecorded

agreement may be found where the subsequent purchaser could have learned of the facts -

that may affect his title by inquiry of persons in possession ot others who the purchaser
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reasonably belleves kuow such facts, Overly v, Hixson, 82 A.2d 573, 575 (Pa. Super,
1951). “Propet notice requires a diligent search on the part of the purchaser, «nd that the

question of diligence is a factual one to be determined by the accessibility of the records

at the time of the search.” First Citizens National Bank v. Sherwood, 817 A.2d 501, 502
(Pa, Super. 2003) : See also Hermansen, p. 6-20 (“Th.e depth of research is measured
according to the amount of prior records for the property that must be examined.”),

Th'e issue in Sherwood was whether a subsequent purchaser of real estate had
constructive notice of a mortgage lien where the mottgage lien was improperly indexed
in the Recorder of Deeds office. The court, relying on 21 P.8. § 337", held that the
determination of whether an incomrectly indexed mortgage provided sufficient notice to
the subsequent purchaser is a factual question to be dstermined on a case by case basis.
Sherwood, 817 A.2d at 505, The court noted that with the advent of the computerization
of the property indexes “|wihat may have been .considered g diligent search may no
longer be considered because of the ease of retrie\.ring cotnputerized information refevarnt
to encumbrances on the property” Sherwood, 817 A.2d at 505, The court further

elaborated by writing,

[i]f the records are not compuferized or are not easily accessible, then the finder
of fact may conclude a search of the index is sufficient. If, on the other hand, the
records are easily accessible, then & diligent scarch may require review of these
tecords, ‘We hold that {f the fact finder concludes under an objective standard of
reasonableness that a diligent search has been made, then the result of that search

shall constituie notice.

1791 P.8, § 357 entltled “Constructive MNotice as to Recordation” provides
The legal effect of the recording of such agreements shall be to give constructlve notice to
subsequent purchasers, mortgagees, and/or Judgment creditors of the partles o sald agreements of
the fict of the granting of such rights or ptivileges andfor of the execution of said releases, and the
rights of the subsequent purchasers, morigagees, and/or judgment oreditors of the partied to sald
agreements shall be lmitad thereby with the same farce and effect us If safd subsequent
purchasers, mortgagaes, and/or judgment creditors had actually joined in the exacution of the

sgreement or agresments aforesaid.
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Sherwood, 817 A.2d at 505; See also Hermansen, 6-20 (“The depth of research is
measured according to the amount of prior records for the property that must be
~ examined.”).
Defendant J.R. Fraker argues, “[t[he main purpose—if not the sole purpose—of

the recording statutes is to provide notice to all persons purchasing real estate ot

extending mortgage loaus of the existence of all property interests affecting the real estate
involved in the purchase or use[] as collateral for aloan,” J,R. Fraker's Propose
Findings of Fact and Conclusions of Law, p. 75-76. The Court'agrees with this
statement, However, the Court disagrees that the Defendants did not have notice. Asthe
case law indicates, the extent of the search required to be a BFP is a matter of degree, As
the Plaintiffs correctly point out, “[a]lthough JRF claims that he was represented by an
unnamed attorney, we do not know the scope of the search, the extent of the atforney
certification or what qualifications were made to any opinion of tile.” Plaintiffs’
Rebuital to J.R. Fraker's Proposed Findings of Fact and Conclusions of Law, p. 16.
Defendant JRF argues, “these parties: (1) derived theirtitle deeds from different
grantors; and, (2) the title deed of record held by each party very specifically describes
the property conveyed to them, including the specific acreage they were lo receive; and,
(3) a-t the TIME each party acquired their property an examination of the deed records
would NOT have disclosed any owtiership interest (or “overlap’} by an adjoining owner.”
J R, Fraler’s Proposed Findings of Fact and Conclusions of Law, p. 82 (emphasis
supplied).

The Court is not in a position to speculate about the extent of a title search that

was done years ago, Al the very least, as the Cowrt has already coneluded, sufficient
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circumstantial evidence existed to explain the breaks in the chaing of title thereby
providing constructive notice to the Defendants, Defendant JRF's argument that he
derived title deeds from different grantors is unpersuasive because afl of his claimed
propeity was derived from the Mary Trotter patent. The simple fact remains that if the
defendants conducted a thorough title seérch, they would have found the mistakes.
Further, it i3 the Defendanté a8 the party asserting the unrecorded rights In the property, -
who have the burden of establishing their unrecorded righis. Aocordingly, the

Defendants argument relating to BEP must fail.

Adverse Possession

Adverse possession s defined ds “dominion over the property,” Bride v,

Robwood Lodge, 713 A.2d 109, 112 (Pa, Super, 1998). The original purpose of adverse

- posgession “was to clarify (*quiet’) uncertain title rather than fo serve as a reward for

possession.” Hermansen, 420, I a party is able to satisfy the requirements of adverse
possession for the prescribed period of tinié, the adverse possessor gains an “absolute,

marketable title, with the atiendant right of possession.” Plauchak v. Boling, 653 A.2d

671, 678 (Pa, Super. 1995), Stated another way, a party who successfully psserts adverse
possession “extingunishes all prior claims, including those asserted under color of paper
title,” Id,

The elements for adverse possession have been woll established——a claimant must

prove actual, continuous, exclusive, visible, notorious, distinet and hostile possession of

the land for twenty-one (21) years, Moore v. Duran, 687 A.2d 822, 828 (Pa. Super,
1996), The bui‘deﬁ is on the person asserting adverse possession to establish each one of

the elements, . Conneaut Lake, 66 A.2d at 829,
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Pennsylvania jurisprudence has adopted ““a rather strict standard for proving

adverse possession of woodland.’” Shaffer v. O’Toole, 964 A.2d 420, 424 (Pa. Super.

2009) (quoting Rec. Land.-Corp, v, Hartzfeld, 947 A.2d 771, 774 (Pa. Super, 2008), The

strict standard is required becanse adverse possession {s an “‘exiraordinary doctrine’ and

an ‘“extraordinary privilege,”” Recreation Land Corporation v, Hartzfeld, 947 A.2d 771,

774 (Pa, Super. 2007) (quoting Flannery v. Stump, 786 A.2d 255, 258 (Pa, Super. 2001)).

Each adverse possession claim is a fact specific inquiry, Btide v, Robwood-Lodge, 713

A2d 109, 112 (Pa. Super. 1998).
Niles v. Fall Creek Hunting Club, Inc., 545 A.2d 926, 929 (Pa. Super. [988) is

directly on point and provides an excellent discussion of the differences between adverse
possession and the docirine of consentable lines; a similar yet distinct concept to adverse
possession. In the case, Fall Creek Hunting Club acquired approximately 1,560 acres of

unimproved woodlands. The deed to Fall Creek provided that the western boundary was

defined as “the line dividing the Townships of Liberty and Morris.” Niles, 545 A.2d at
928, This deed was executed in 1940, Niles owned the property to the west of the Fall
Creek property. Niles traced the chain of title back to 1952 when there was a survey
done, Niles learned thal.t beginning in 195 2, there were concetns with the exact location
of the boundary line separating the Fall Creck and Niles propetties. To separate the
properties, a single strand of wire was placed between the properties and no tregpassing
signs were placed. Niles then wsed his porfion of the property for timbering. In 1982,
Fall Creek comrnissioned its own surveyor who concluded that the 1952 survey was

incorrect and the correct line was 700 feet to the west of the 1952 swrvey, Fall Creek
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then moved the no trespassing signs to reflect the new survey, Niles then commenced an
action to quiet title and frespass against Fall Creek, The court on appesl held
The land had been partially enclosed by a single strand of wire which had broken
and fallen to the ground in several places. The evidence was insufficient to show
an inclosure [sic] of a substantial character. There was neither.the establishment

of a residence nor cultivation within designated boundaries, Therefore, the
evidence failed to satisfy the requisites for proving that Niles had acquired title to

the woodland by adverse possession.
Id. at 930, .

The Niles court then discussed the docirine of consentable lines, which, the court
noted, “emerged as a sepavate and distinct theory from that of traditional adverse
possession.” Niles, 545 A.2d at 930. A party may prevail under either 'theory-. Id, at 931.
The court noted that when the 1952 SUI'.Vey was done, the exact location of the western
boundary was uncertain, and, thercfore the parties included the language “the location of
which is verbally agreeab[e to the adjacent landowners,” Niles, 545 A.2d at 931, This
language was subsequently incorporated into the later deeds. The court held that this
‘ language, if believed by the jury would become a binding, consentable Jine®, Inruling
the court noted that “it was not essential au express agreeraent fo recognize the line,”
Niles, 545 A.2d at 931, The writer shall take cach element for adv;rSe possession in turn,

The first element, actual possession, is as it stales—actual pussessio is tequired
and proof of constructive possession under the guise of color of fitle is insufficient. Inn

Le’Daerda. Inc. v, Davis, 360 A.2d 209, 214 (Pa. Super, 1976). *Actual possession of

property may be esiablished in connection with the maintenance of a residence, by

20 1t must be notad that the Superior Court reversad the frial court on the bagls of other errors the trial court
comntitted such a¢ a evidentiary rulings and Jury instructions, The court coneluded, “fthlsis a difficult
case. Whether Fall Creek's record ttle to the disputed land must yleld to Niles bevause of a boundary fixed
by consentable live is a close question. Beesuse the tury's verdict may have beon influenced by misleading
instructions on adverse possession and erroncous evidentiary ulings, a new irial is required.” Nilgs, 545

A2dat93a, -~
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cultivation of the land, by [ejnclosure of the land, or by making Improvements to the land

and paying property taxes.,” Moore, 687 A.2d at 828; See also Parks v. Pennsylvania

-~ R.R.Co, 152 A, 682, 684 (Pa, 1930} (*temporary acts on the land, without an intention

to seat it for residence and cultivation or other permanent use consistent with the nature
of'the property are not the actual possession required.”). In “dealing'wiﬂl awoodland, 4
person must establish actual possession of the woodland by residence or cultivation of a
part of the tract of land tlo which the woodland belongs. A propetty owner can satisfy this

requirement by making ordinary use of the woodlands in connection with their residence

or the part of the woodlands that is cultivated. Olewine v. Messmore, 18 A, 495, 496 (Pa,

1889); See also Bride v, Robwood Lodge, 713 A.2d 109, 112 {Pa. Super, 1998) (“Since

the disputed parce] is undeveloped woodland, actual possession is esteblished by ejther

erecting a residence or by enclosing and cultivating the property.”); Moore, 687 A.2d at

828 (“Actual possession may thus be established by enclosing and cultivating the tract of
land of which the woodland is a part without erecting a residence; or possession may be
estabilshed by erecting a residence where there is & clear designation of the boundaries of
the land sumrounding such residence.”); Rittenhouse, 37 Pa, at 117 (“That actual
possession may be by residence without cultivation, or by enclosure and cultivation
without residence; and where either these is, the use of adjoining woodland by the
disgeisor, as farmers generally use woodlgnd adjoining to their farms, is actual and not
constructive possession of such woodland,”). The Rittenhouse court further explained,
“[tThe customary use of the woodland, in connection with such a possession, within the

interference, becomes actual possession of the whole.” Id., at 121,
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However in Seven Springs Farm, Inc. v, Ring, 344 A2d 641 (Pa. Super, 1975)
the coutt held that timbering from an unenclosed woodland and constructing roads to
facilitate the timb'ering did not satisfy the actual possession requirement. The Seven
Springs court noted that a fence fo satisfy the requirements of actual possession must be
“substantial” and the fence must “define and enclose the acreage to which possession is
asserted” Seven Springs, 344 A.2d at 64445, Likewise in Brids, the court held that
using the property sporadically for hunting, picking betries, retmoving timber and
planting éaplings many years ago was insufficient to de;monstrate actual possession,

Bride, 713 A2dat 112, It mywst be noted that although using a land for recreational

purposes such as hunting and fishing does not constitute actual possession, it may be

sufficient where the use(s) is “extensive and apparent as where systematically conducted

for commereial purposes.” Seven Springs, 344 A.2d at 645,

The Court agrees with the Defendants that adverse possession has been satisfied
for the land that has heen improved, More specifically, Attorney Cramer deduced
testinony that Plum Hollow never plowed or put shale down on a road puiporteély
owned by Defendants Larry J, and Tina M. Dillman, N.T. May 19,'201 1,p. 7. The

following exchange between Attorney Cramer and Allen Henry is instrumental:

Q. Before we move on, who was in actual physical possession of the Dillman

property when this action was filed by the plalntiffs in 20097
A, Dillman was in actual physical possession of whatever ig inside the Mary

Trotter boundary in my opinion,

He cccupied—it’s my understanding he oceupied the house and so he was
also in physical possession of that house, but at the time he purchased [if] I
understand the title was still in someone through Mary Trotier because the house
was on the propetty that was conveyed to him by Fraker. The house is on that
property.
Q. Well, let me ask you this, did the hunting club ever down and plow out
Dillman’s driveway?
A, No they didn’t.
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Q. Did the hunting club ever down and put shale on the Dillman’s driveway

as depicted on Exhibit I-17

A, Nothey didn’t.
Q. And the hunting club never maintained any pottion of Dillman’s front

yard, did #1? .
A, No they didn't
N.T, May 19, 2011, p. 116.

Attorney Cramer introduced sevetal photographs of the property allegedly owned
by Defendants Dillman, Ramsey and Miller, See Exhibits 1-2 through 1-9, More
specifically, Exhibit [-2 shows a gravel voad in the middle of the photograph and there is
a home on the right side of the picture, There are two (2) small s’cmctui:es m the picture
one of which looks like a storage shed and a secure place to put out {rash so as to prevent
bears from roromaging through the {rash. There is a Wooded area belind the home and
structures. All structures appear to be well maintained and the grass is neatly trimme.
Exhibit I-3 is .a picture that appears to be taken immediately adjacent to Exhibit I-2 as the
home that was on the right side of the photograph in I-2 .is ﬁow in the cenfer. There are
three (3) vehicles patked in front of the home and another larger structure on the Tight
side of the photograph, Again, all structures and vehicles appear to be v;fell maintained,
Exhibit I-4 shows a gravel road and in the center there is a mailbox with the name “D,
Ramsey” on the mailbox. Both the mailbox and the mailbox post appear to be well
maintained, Exhibit 15 depicts a gravel road leading up to two (2) large structures, one
of which appears to be a home and the other appears to be a garage. There Is an,
American flag flying from the parage and there is a {rampoline in the backyard of the
home. .The American flag is not tattered or faded in any way. Exhibit [-6 de'picts a state
road with a double yellow line down the middle and e mobile home in the front. There is

also a red shed off on the right side of the picture. All siructures appear to be well
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mainiained. Exhibit1-7 depicts several homes on the right side of the photograph and a
road running parallel to the homies on the left side of the photograph, All of the yards are
* neatly trimmed and there is a sigtt in the front yard of one of the homes that say “Mobile
Home for Rent”. The sign and all homes appear to be well maintained. Bxhibit I-8
depicts several mobile homes with neatly groomed yards, Bxhibit 1.9 depicts a mobile
home and single family home on the property, Accordingly, the (?ourt believes that the
Defendants have satisfied the actual possession element for those areas that are improved.

JRF likewise testified about his use actual use of the land, More specifically, JRF
explained how he worked with his son to subdivide the land that he bought in 1976, N.T.
July 29,2011, p, 14, JRF also testifled that he cleared brush away from the property and
timbered on the pioperty so that the prbperty could be marketed and sold, N.T. July 29,
2011, p, 15. JRF further testified that he put “For Sale” signs up on the parcels of land
that he was attempting to sell, N.T, July29, 2011, p, 15, JRF also rented mobile homes
to people on the property, N, T, July 29, 2011, p. 16, Although JRF never personally
lived in the homes, Bonnie Miller resided in the frailer continuously, N.T, July 29, 2011,
p. 37. Agin, the Court is convinced that Defendant JRF has satisfied his burden of
demonstrating actual possession for these areas, '

However, the question remains about the unenclosed woodlands, It is nof clear
that the Defendants have satisﬁeci this element from the evidence deduced regarding the
woodlands portion of the land they occupy, Rittenhouse case would allow for
salisfaction of this element by proof of residence émd use of the woodland, There is no

gvidence that the Defendants ever attempted to define and enclose the acreage to which

possession is asserted, See Seyen Springs, The Court fiotes that there appears to be little
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dispute regarding the remaining elements for the improved areas presently occupied by
the Defendants. Accordingly, the Court will allow the parties an opportunity to reach an

agreement regarding the exact placement of the boundary lines.

Doetrine of Consentable Lines

- A similar, yet distinctly related topic to adverse possession is the doctrine of
consentable lines which “is a rule of repose for the purpose of quieting title and
discouraging confusing and vexatious Litigation,” Schimp, 659 A.2d at 1034; See also

O S

Plauchak v. Boling, 653 A.2d 671, 675 (Pa. Super. 1995); Plott v. Cole, 547 A.2d 1216

(Pa. Super, 1988) (“the doctrine of consentable line[s] has emetged as a separate and

distinct theory from that of traditional adverse possession.”™),

Under the doctrine of consentable lines, adjoining landowners may reach a

compromise ag to the boundary using the principles of estoppel. Jun Le’Daerda Inc,, 360
A.2d at 218, The doctrine waa created to allow the parties to a boundary disiautc, 1o

resolve their differences peacefully in recognition of abandonment of their rights. Id.; -

See also Plauchak v: Boling, 653 A.2d 671, 675 (Pa. Super. 1995) (“The doctrine of

consentable line is a rule of repose for the purpose of quieting title and discouraging
confusing and vexatious litigation.”). Not surprisingly courts favor this doctrine to
resolve land disputes. Plauchgk, 653 A.2d at 676. The doctrine is not a conveyance
within the purview of the Statute of Limitations and, thus, must be demonsirated through
parol evidence, Plauchak, 653 A.2d at 675.

Most of the cases read by the Court discussing the doctrine of consentable lines

involved a dispute over the location of a fence or other boundary. See Schimp, 659 A.2d

at 1034, Inn LeDaerda Inc., 360 A.2d at 214-215; But see Plauchak, 653 A.2d at 676
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{Doctrine established when a row of hedges was in place for twenty-one (21) years); Plott

v, Cole, 547 A,2d 1216 (Pa. Super, 1988) (Dispute over the location of a screening wall
in half of a double frame house), However, forthe doctrine to apply, the parties need not

“specifically” consent to the lovation of the line, Plott, 547 A.2d at 1221 (emphasis

supplied). More specifically,

It cannot be disputed that ocoupation up 1o & fence on each side by a party or two
parties for more than twenty-one years, each party claiming the land ot his side as
his own, gives to each an incontestable right up to the fence, and equally whether
the fence is precisely on the right line or not. Our courts have always favored the
settlement of disputes of tliis charaster by recognizing consentable lines
established by the parties themselves, and without regard to whether the line
agreed upon conforms to the exact courses, distances and bounds of the otiginal

suryeys. .
Plott, 547 A.2d at 1221 (quoting Dimura v. Williamps, 286 A.2d 370 (Pa. 1972)); See also

Sorg v, g.l_u_nn"igghm.n, 687 A.2d 846, 849 (Pa. Super, 1997) (row of pine trees sufficient to
establish a boundary line). Additionally, there is no requirement that the activities be
conducted on the entire property for a party to'prevail, Sorg, 687 A.2d af 849.

Broadly speaking, there are two (2) ways to prove the doctrine—first, by dispute
and compromise, and, secondly by recognition and acquiescence, Schimp, 659 A.2d at

1034, Under either theory if is not necessary that the boundaty line be substantial,

Jedlicka v. Clemmer, 677 A.2d 1232, 1235 (Pa. Super. 1995).

The Court will first disguss the dispute and cotnpromise method. For the Court to
find that this doctrine s applicable under the dispute and compromise method, fhree (3)

elements must be satisfied, First, there must be a “dispute with regard to the focation of a

cornmion boundary line.” Int Le’Daeida Inc., 360 A.2d at 215, Second there must be an

“establishment of a line in compromise of the dispute”. Id. Lastly there must be *“the

consent of both parties to that line and the giving up of their respective claims which are
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inconsistent therewith.” Id. (quoting Newton v, Smith, 40 Pa. Super. 615, 616 (1909)).

Finally, like adverse possession, the party asserting the doctrine must be in possession for

~twenty-one (21) years. Schimp, 659 A.2d at 1034,

The second method is recognition and acquiescence. Unﬁlge the first method, the
parties need not have specifically consented to the line but rather “*[ijt must nevertheless

appear that for the requisite twenty-one years a line was recognized and acquiesced in as

a boundary by adjoining land owners.’” Niles, 545 A.2d at 930 (quoting Inn Le'Daerda,

360 A.Zd at 216.

Based on the foregoing discussion, one thing becomes clear—for the doctrine to
be applicable, there must a boundary. As the Plaintiffs correctly point out on Page 39,
47 of their brief, “[t]here is no consentable line between JMF and Plum Hollow bec;,ause
no confroversy as to the location of the line ever existed and there is boundary fence

between JMF and Plom Hollow or Henry.” Plaintiffs’ Proposed Finding of Fact and

Conclusions of Law, p, 39.
The Court finds that the Defendants have not satisfied their burden of establishing

the Doctrine of Consentable Lines because the Defendants have not established a

boundary. Defendant JRF argues,

[sTtarting in 1981, when PHHC acquired jts property from the Kerns, the Hunting
club posted its property line essentially along the survey line established by P.E.
Larsen for all parties, as evidenced by the blaze tree line and other monuments of
record to which Surveyor Englerth testified. The facts also established that both
parties stayed on their respective sides of this line, even refusing requests, each to

the other, to hunt or park on the other’s property.
J.R. Fraker’s Proposed Findings of Fact and Conclusions of Law, p, 98-99. However, the

Defendants failed to satisfy their burden when they failed to produce any photographs or

other documentation to support this argument.
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Failure to Join Indispensible Parfies

The Defendants argue that the Plaintiffs’ action must be dismissed because all
_ indispensable partics have not been joined in this action, Seg JR. F}'ake}‘ ‘s Proposed
Findings of Fact and Conclusions of Law, p. 59, Proposed Findings of Fact and
Conclusions of Law of Defendant Janet M. Fraker, p. 32.33.

The failure to joln an iﬁdi,spensable party deprives the court of jﬁ1‘isdicﬁon E-7

Parks, Inc. v. Philadelphia Parking Auth,, 521 A2d 71, 73 (Pa. Commw. 1987). A patty

is indispensable “when he has Such an interest that a final deoree cannot be made without
affecting it, or leaving the controversy in such a condition that a final determination may

be wholly inconsistent with equity and good conscience.” Id. Courts ate guided by four

(4) criteria established in Mechanicsburg Arca School District v. Kling, 431 A.2d 953,

956 (Pa. 1981):

1. Do the absent partics have a right or interest related to the claim?

2. If s0, what is the nature of the right or interest?

3. Is that right or interest essential to the merits of the issus?

4, Can justice be afforded without violating due processes rights of absent

parties?
The Court finds that all of the indispensable parties have been included in this
action as all of “indispensible parties” mentioned by the Defendants either own properties -
located outside the litigation or their righis have been extinguished through voluntaty

land transfers. Defendant JRF mentions the mortgagee holding 2 lien upon Defendant

Ramsey’s property. In support of this proposition Defendant JRF cites Concord Liberty

Savings & Lo&n Assn, v, Freedman, 61 Pa, D, & C.2d 487, 490 (Lawrence Cty. 1972)

wherein the court held that a defendant bank was an indispensable party to the action,

However, as the Plaintiffs correctly point out, the Ramsey mortgage is not a part of the
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record. Accordingly, this Court is prohibited froin considering this mortgage, See Nay v,

Ney, 917 A.2d 863, 866 (Pa. Super. 2007),

Conelusion

This case demonsirates the importance of conducting a thotough title search. The

value of a proper title search cannot be underscored. As stated by Hermansen, there are

four (4) mejor reasons for a title search!

One of the most important reasons is to isolate omissions in boundary
information. There ave an unfold number of records that, as a result of recopying
copies have omitted important boundary informetion. . .. A second reason a
surveyor should reseatch past records Is to uncover errors in subsequent surveys,
Third, when omissions and errors are found, in-depth research is frequently
necessary to cotrect them. ... In addition to omissions, etrors, and corrections,
the sequence of conveyancing must sometimes be determined,

Hermansen, p. 6-20 to 6-21,

This entire case could have been resolved many years ago had someone taken the
time to perform a detailed title search and realized that the original Maxy Troller patent

did not close, This case has been the largest and most comprehensive case for this Court

in Tecent memory,

Accordingly, the following is entersd:
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IT IS HEREBY ORDERED that the Prothonotary of Fulton Coimty shall prompﬂy
transmit to the Prothonotary of the Superior Court the records in these matters, along with the

attached Opinion sur Pa. R. App. P. 1925(a),

Pursuant to the requirements of Pa. R. Civ. P. 236 (a)(2),(b) and (d), the Prothonotary shall
give written notice of the entry of this Order of Court, including a copy of this Opinion and
Order of Court, to each party’s attorney of record and shall note in the docket the giving of such

notice and the time and manner thereof..

By the Court,
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Opinion sur Pa. R. App. P. 1925(a)

This is a boundary dispute case involving Plaintiffs, Plum Hollow Hunting Club

(“Hunting Club”) and Douglas Henry (“Henry”) (collectively referred to as “Plaintiffs”), and



Defendants, J. Ronald Fraker (“Fraker™), Bonnie M. Miller‘(‘.‘Miller”l), Dulce Burger Hall
(“Hall”), Michael R. Weaver and Rhonda R. Weaver (“the Weavers™), Duaine A. Ramsey
(*“Ramsey™), and Larry J. Dillman and Tina M. Dillman (“the Dillmans”) (collectively referred to
as “Defendants”). After a bench trial in the above-captioned cases, this Court issued an Interim
Non-Appealable Order and Opinion which decided that pursuant to the Mary Trotter Patent the
Plaintiffs hold legal title to those portions of land that overlap with the land described in the
Defendants' deeds and concluded that the Defendants satisfied their burden of proving advetse
possession for the land that has been improved. As questions remained regérding adverse
possessibn of any unenclosed woodland adjoining the properties; the Court issued a subsequent |
Order and Opi;iion s_et‘ging forth the boundary lines between the Defendants’ and Plaintiffs®
respective properi:ies. The parties now appeal ou.f decisions. For the reasons set forth below and
throughout the issued opinions, we suggest the Superior Court affirm our decisions.
PROCEDURAL HISTORY

On September 12, 2006 (no. 274 of 2006),' November 14, 2008 (no. 376 of 2008), and
February 5, 2009 (no. 40 of 2009) the Plaintiffs filed complaints. Answers were subsequently
filed by the Defendants in the three cases.

The Court convened a bench trial on May 18 to May 20, 2011, July 26, 2011, July 29,
2011 and August 25, 2011. After consideration of the evidencerof record and the arguments of
counsel, the Court issued an Interim Non-Appealable Order and Opinion on February 6, 2014
(“Inteﬁm Opinion™). In that Opinion we concluded that pursuant to the Mary Trotter Patent the
Plaintiffs hold legal title to those portions of land that overlap with the land described in the
Defendants' deeds. Furthermore, we concluded that the Defendants’ were entitled to ownership

of the intersecting property by way of adverse possession of any improved land. The Court
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purposely left undecided the locatioﬁ of the boundaries of thé propeﬁies"obtained by adverse
possession to allow the parties to come to an agreement. Specifically, the Court did not decide
whether the Defendants were entitled to ownership of any unenclosed woodland adjoining their
properties. As the parties failed to come to an agreement the Court issued a subsequent Order
and Opinion on January 28, 2015 (“AP Opinion”). In the AP Opinion, this Court set forth the
boundaty lines between the Defendants’ and Plaintiffs’ respectiv¢ properties, finding that Fraker,
Miller, Hall, Rgmsey, and the Diltmans acquired title to all land described within their respective

~

deeds that intersects with the Mary Trotter Patent by adverse possession.

Several post-trial motions were filed in the three cases. A't docket nos. 274 of 2006 and ’
376 of 2008, Plaintiffs filed a post-trial motion on February 9, 2015. Fraker filed a post-trial
motion on Februa.fy 17,2015, Ramsey, the Dillmans, Miller, and Hall filed post-trial motions on
February 18, 2015. At docket no. 40 of 2009, Plaintiffs filed a post-trial motion on February 18,
2015. Mark J. Hale, Cherry D. Hale, Steven.L. Grissinger and Karen J. Grissinger, as successors
in interest to Janet M. .Fraker (“Janet Fraker Successors”), filed a post-trial motion on Febi'uary 9,
2015. The Court subsequently denied all post-trial motions.

On June 17, 2015 the Court issued an Order certifying the case at docket no. 274 of 2006
for appeal pursuant to Pa. R.A.P. 341(c).> On that same date the Court issued an Order entering
final judgment at docket no. 40 of 2009 and an Order entering verdict in favor of all Defendants.

On July 15, 2015 at docket no. 274 of 2006, Plaintiffs filed a Notice of Appeal followed

by a Concise Statement of Matters Complained of on Appeal on July 31, 2015. At docket no.

' The Mary Trotter Patent is more fully described in the Interim Opinion.

% “When more than one claim for relief is presented in an action, whether as a ¢laim, counterclaim, cross-claim, or

- third-party claim or when multiple parties are involved, the trial court or other governmental unit may enter a final
order as to one or more but fewer than all of the claims and parties only upon an express determination that an
immediate appeal would facilitate resolution of the entire case. Such an order becomes appealable when entered. In
the absence of such a determination and entry of a final order, any order or other form of decision that adjudicates

fewer than all the claims and parties shall not constitute a final order.” Pa. R.A.P; 341i{c).
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376 of 2008, three appeals were filed. On July 15, 2015 Plaintiffs ﬁléd a Notice of Appeal
followed by a Concise Statement of Matters Complained of on Appeal oﬁ July 23, 2015. On
July 23, 2015 Fraker filed a Notice of Appeal followed by a Concise Statement of Matters
Complained of on Appeal on August 14, 2015. On July 27, 2015 the Dillmans filed a Notice of
A-ppeal; however, the Dillmans failed to file a Concise Statement of Matters Complained of on
Appeal. Atdocket no. 40 of 2009 the Janet Fraker Successors filed a Notice of Appeal on July

13, 2015 followed by a Concise Statement of Matters Complained of on Appeal on August 5,

Y

2015.
DISCUSSION

The instant cases all in\lfolve similar factual and legal issues and thus we issue this
1925(a) opinion encompassing the five collective appeals filed by the parties. All of the issues
raised by the parties were discussed in our two prior opinions, i.e., the Interim Opinion and the
AP Opinion. We will delineate the issues raised by each party for each distinct case, followed by
direction as to the location where the Sui)erior Court will find the reasoning for our decision.

At docket no. 274 of 2006 the Hunting Club raises four issues on appeal, all pertaining to
adverse possession. The Hunting Club asserts that the Court erred in: (1) determining that the
- Dillmans proved all necessary elements of adverse possession by clear and convincing evidence
for the statutory period of 21 years; (2) determining that the Dillmans established adverse
possession by way of tacking from their predecessor-in-title; (3) failing to find that the Dillmans’
property adjoining Plum Hollow Hunting Club’s real estate was unenclosed woodland and erred
in finding that the Dillmans possessed adversely that encroachment area without construction of
a residence or fencing the area of the boundary of their actual legal title; and (4) “detehnining

that the southern and eastern deed boundaries of [the Dillmans’ property] in common with the




[Hunting Club propgrty]_ were established by survey rewnsﬁu&ion o‘f Thomas Michael Englerth,
when there was no showing of -advefse possessioh along those boundariels, and [the Hunting
Club] had superior title to [the Dillman’s property] along these common boundaries in the area
colored green on Plaintiffs’ Exhibit 126 . . . whereas [the Dillmans] only had legal title to that
portion of their deed included within the.yell'ow depiction on Plaintiffs’ Exhibit No. 126 . .”
The Court’s reasoning as to the issues the Hunting Club now complains of was set forth in its
previous 6p1'nions issued, i.e., February 6, 2014 Interim Opinion at pages 63 to 70 and AP
Opinion issued on January 28, 2015. Thus, we direct the Superior Court’s attention to those
Opinions. '

At docket no. 376 of 2008 Plaintiffs raise four issues on appeal, all dealing with adverse
possession. Plaintiffs assert that the Couft erred in: (1) granting adverse possession to Miller and
Hall who never raised the issue of adverse possession through testimony or submission of other
evidence; (2) determining that the Dillmans, Ramsey, Miller and Hall proved all necessary
elements of adverse possession by clear and convincing evidence for the statutory period of 21
years; (3) determining that the Dillmans or Ramsey could tack from their predecessor-in-title for
purposes of establishing adverse possession; and (4) failing to find as a material fact that the real
- estate of the Dillmans and Ramsey was unenclosed woodland in the area of their front yards that
intersected Henry’s real estate, and erred in finding that the Dillmans and Ramsey adversely
possessed that encroachment area without construction of a residence or fencing the area outside
of the boundary of their actual legal title. The Court previously discussed its reasoning for
granting Miller and Hall adverse possession in the Intetim Opinion at pages 63 to 70 and in the

AP Opinion, and therefore we direct the Superior Court’s attention to those Opinions.



At docket no. 376 of 2008 Fraker raises six issues on appeal. | First, Fraker asserts the. |
Court erred in its conclusion “. . . that pursuant to the Mary Trotter Pateﬁt the Plaintiffs hold
legal title to those portions of land that over}ap with the land déscribed_ in the Defendants’ |
deeds.” The reasoning for the Court’s conclusion is stated at length in the Court’s Interim
Opinion at pages 32 to 56. Second, Fraker claims the Court erred in finding that Iﬁui"suant to the
' Mary Trotter Patent the Plaintiffs hold legal title to those portions of land that overlap with the
land described in the Defendants’ deeds because Fraker, the Dillmans, Ramsey, Miller and the
Weavers were bona fide purchasers for value of the ground they acquired. This Courthas
previously discussed issues relating to bona fide purchasers in itsl Interim Opinion at pages 56 to‘?ﬂ‘
63, and therefore we direct the Superior Court to that Opinion. In his third issue, Fraker asserts
the Court erred in concluding that Plaintiffs hold any legal title outside of the ground as
specliﬁcally described within their title deeds of record because Plaintiffs: failed to specifically
describe the location of any alleged residue of ground; failed to identify the particular Plaintiff
who owns any alleged residue and the pfoperty lines encompassing the alleged residue; and
failed to submit any proof of ownership. The Court’s findings of fact and conclusions of law
relating to Plaintiffs’ legal title are delineated in the Interim Opinion at pages 32 to 56, in
addition to the ﬁndiﬁgs of fact outlined on pages 3 to 26. In his fourth issue, Fraker claims the
Court erred in accepting into evidence the Mary Trotter patent and/or the King patent because:
the King patent was not recorded among the deed records of Bedford or Fulton County;
Plaintiffs’ expert did not use the required surveying techniques to reconstruct the King patent;
and a trial court lacks jurisdiction to correct errors within a patent. The Court has fully discussed
its reasoning as to these issues throughout the Interim Opinion and directs the Superior Court to

that Opinion at pages 32 to 56, in addition to the Court’s findings of fact on pages 3 to 26. In his




fifth issue, Fraker asserts the Court erred in not concluding that all Plaintiffs’ claims for
reformation of their title deeds, to include ground outside of that as described within their title
deeds of rec;ord, are tolled by the 21 year statute of repose. Assuming that Fraker intended to use
th.e word “barred” rather than “tolled,” we direct the Superior Court’s attention to the Interim
Opinion at pages 32 to 56. Lastly, Fraker ass;erts that the Court erred in'not dismissing Plaintiffs’
cause of action because all necessary and indispensable parties ha\}e not been included in the

litigation. Having already discussed this issue we direct the Superior Court’s attention to the

Interim Opinion at pages 73 to 74.

At docket no. 40 of 2009, the Janet Fraker Successors allege that the Court erred in
finding in its Interim Opinion that the Janet Fraker Successors did not satisfy their burden of
establishing the doctrine of consentable lines because they did not establish a boundary. Fora
full discussion of this issue we direct the Superior Court’s attention to the Interim Opinion at
pages 70 to 72. The Janet Fraker Successors also claim that the Court erred in not recognizing
the recording statute mandate that any interest in real property be recorded in the county deed
records and any interest not recorded is deemed void as to a bona fide purchaser, which the Janet
Fraker Successors claim they were. This Court has previously discussed issues felating to bona
fide purchasers in its Interim Opinion at pages 56 to 63, and therefore we direct the.Superior
Court to that Opinion.

The Dillmans have failed to file a Concise Stateinent of Matters Complained of on appeal
at docket no. 40 of 2009, thus preventing this Court from addressing any specific issues.

Therefore, they have waived any issues on appeal.
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CONCLUSION .
We submit that no errors were committed in th'is Court’s decisions in these cases.

Therefore, this Court respectfully requests the Superior Court affirm this Court’s decisions.



