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MANUEL AGOSTO :  IN THE SUPERIOR COURT OF
: PENNSYLVANIA
Appellant
V.
JRA EXPRESS, INC. :  No. 1001 MDA 2021

Appeal from the Order Entered June 29, 2021
In the Court of Common Pleas of Dauphin County Civil Division at No(s):
2017-CV-06261-CV

BEFORE: BOWES, J., KING, J., and STEVENS, P.J.E.*
MEMORANDUM BY STEVENS, P.J.E.: FILED: SEPTEMBER 27, 2022

Plaintiff/Appellant Manuel Agosto appeals from the trial court’s order of
June 29, 2021, granting summary judgment in favor of Defendant/Appellee
JRA Express, Inc. ("JRA”) and dismissing Agosto’s action raising one count of
Wrongful Termination and one count claiming a violation of the Pennsylvania
Wage Payment and Collection Law. We affirm.

On December 14, 2015, JRA hired Agosto as a commercial truck driver.
JRA terminated Agosto’s employment on July 15, 2016. In Agosto’s legal
action filed with the trial court, he maintained JRA wrongfully terminated him
because he refused to receive part of his wages in the form of “under the

table” cash payments. He raised an additional claim asserting he was owed
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J-A19037-22

one-half week of earned but unused accrued vacation time. He sought

economic and punitive damages, as well as costs and fees.?!

1 The trial court opinion, attached infra, sets forth in more detail its findings
of fact, which observe that after Agosto had indicated in early 2016 his
intention to quit, he accepted JRA’s offer to increase his pay by paying him
both by paycheck plus a separate cash payment. Agosto received pay under
this arrangement from February until the beginning of April 2016, when
Agosto emailed JRA indicating he no longer wished to receive cash payments
but wanted his entire $1,450 included in a single paycheck. Agosto also
indicated his understanding that he would be eligible for a one-week (paid)
vacation as of May 2016 and he intended to use it in July.

JRA essentially agreed to Agosto’s demands, with the exception of stating he
would be paid for only one-half of his week vacation. Agosto replied that he
agreed to JRA’s counteroffer. He later asserted he refused cash payments
because he felt there were no tax withholdings and they were, therefore,
illegal.

However, JRA reported to its third-party payroll company that Agosto’s receipt
of $2,500 in cash wages were taxable earnings, specifically classified as “"Extra
Comp”in a final paystub issued to Agosto in July 2016. The paystub reflected
tax withholdings from this extra compensation.

Also, JRA’s “Expense Cash Record”, which recorded reimbursements paid to
employees for expenses incurred, reflected that JRA reimbursed Agosto
$2,450 from February 26 through April 8, 2016. This document bears no
signature of Agosto, and Agosto claims it is a fake document prepared for
litigation.

Agosto also claimed retaliatory actions by JRA after he asked them to cease
cash payments for fear the payments were part of a tax fraud scheme. A
hostile work environment emerged wherein his communications were ignored
and he was subject to frequent yelling by superiors.

This retaliatory response included the “short-changing” of his paid, one-week
vacation that he claims he was promised at the beginning of his employment.
JRA denied this claim.

Agosto was eventually terminated and he filed the present suit.
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As noted, the trial court granted JRA’s motion for summary judgment
on both counts. Regarding Count I, the trial court found Agosto was an “at-
will” employee and, as such, bore the burden of demonstrating a genuine issue
of material fact that a clear mandate of Pennsylvania public policy was
implicated in his claim and thus qualified for an exception to the otherwise
strong presumption that the at-will nature of employment in the
Commonwealth requires protection. Although the trial court intimated that
Agosto’s assertions regarding JRA’s partial cash payments appeared credible,
while JRA’s assertions to the contrary appeared incredible, it explained that
the nature of the controversy alleged in this claim still failed to implicate a
clear mandate of Pennsylvania public policy.

Specifically, the trial court catalogued a host of decisions holding that
the claimed public policy of this Commonwealth must go to the heart of a
citizen’s rights, duties, and responsibilities, and may not simply allege a
possible federal crime, which in this case would involve violations of federal
tax law. See, e.g., McLaughlin v. Gastrointestinal Specialists, Inc., 750
A.2d 283, 286-288 (Pa. Super. 2000) (holding an at-will employee will be
entitled to bring a cause of action for termination only in the "most limited of
circumstances” where the termination implicates a clear mandate of public
policy in this Commonwealth, as articulated in the Pennsylvania Constitution,
by the Pennsylvania Legislature, or through judicial decisions). See also
Castro v. Air-Shield, Inc., 78 Bucks Co. L. Rep. (Aug. 20, 2004) (employee’s

alleging employer’s violation of FDA regulations failed to implicate
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Pennsylvania public policy, which derives from Pennsylvania’s constitution,
court decisions, and statutes).

To the extent Agosto argued that Pennsylvania Code provisions
concerning tax withholding, obstruction of administration of law, aiding
consummation of a crime, and unsworn falsification to authorities had been
violated by JRA, the trial court similarly found the provisions in question were
not of the magnitude or import to reflect a “clear mandate of the public policy
of this Commonwealth,” particularly where there is no indication that Agosto
attempted to protect the purportedly clear public policy mandate by reporting
JRA’s alleged wrongdoing to any state or federal authority. Under such facts,
the trial court settled on the well-settled general rule that an “at-will”
employee can be terminated for any reason or no reason at all. See
McLaughlin, supra.

This timely appeal followed. Herein, Agosto raises two issues. In his
first issue, he contends that the tax evasion he alleged did, in fact, reflect a
clear mandate of Pennsylvania public policy. Like all Pennsylvania employees
working for a Pennsylvania employer, he argues, he is mandated to set aside
a portion of his compensation to pay Pennsylvania taxes. Yet, JRA was
requiring that he receive part of his pay in cash in order to avoid these tax
obligations.

Courts have recognized that only a very small number of wrongful
termination scenarios will implicate a clear mandate of Pennsylvania public

policy. See Rothrock v. Rothrock Motor Sales, Inc., 883 A.2d 511, 516
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(Pa. 2005) (termination of supervisor for failure to dissuade subordinate from
filing Workers Compensation Act claim); Shick v. Shirey, 716 A.2d 1231,
1237 (Pa. 1998) (termination for filing a Workers Compensation Act
claim); Reuther v. Fowler & Williams, Inc., 386 A.2d 119, 121 (Pa. 1978)
(termination for missing work due to jury service); Novosel v. Nationwide
Ins. Co., 721 F.2d 894, 900-01 (3d Cir.1983) (termination for refusal to
participate in private employer's lobbying effort after employee stated his
opposition to employer's political stand); McGuckin v. Brandywine Realty
Tr., 185 F. Supp. 3d 600, 608 (E.D. Pa. 2016) (collecting cases).

Agosto cites to several Pennsylvania federal district court decisions
holding that employees had adequately pleaded that they were wrongfully
terminated in violation of Pennsylvania public policy. See Urban v.
Walgreen, Co., 2014 WL 7232240 (E.D. Pa. Dec. 18, 2014) (holding
employee sufficiently pleaded claim for wrongful termination on allegations
termination occurred for his refusal to aid in the commission of fraud or theft-
by-deception of insurance companies through fraudulent billing schemes);
Godwin v. Visiting Nurse Ass’'n Home Health Servs., 831 F. Supp. 449
(E.D. Pa. 1993), affd 39 F.3d 1173 (3d Cir. 1994) (holding in wrongful
termination case that Pennsylvania public policy was implicated by claim
employer terminated its bookkeeper-accountant after she refused to prepare
documents in support of employer invoices seeking reimbursement from

Medicare program for costs that were not reimbursable).
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JRA responds that Agosto relies on unreported federal decisions
involving motions to dismiss, none of which applies to the facts and issue at
bar. JRA, instead, relies on Booth v. McDonnell Douglas Truck Services,
Inc., 585 A.2d 24 (Pa. Super. 1991). In Booth, plaintiff asserted a claim for
wrongful discharge after he was fired for asserting a claim under the WPCL.
Id. at 243, 585 A.2d 24. The Superior Court concluded that an employer may
fire an employee for insisting on pay as promised. Id. (“[T]he compensation
due an employee is clearly an area where the employer has a legitimate
interest, and we find no violation of public policy here.”). In support of this
conclusion, the court explained that plaintiff could recover under a breach of
contract theory for any compensation due and owing. Id. at 24.

In Appellant’s second issue, he challenges the trial court’s determination
that the Wage Payment and Collections Law (WPCL) does not create a
substantive right to compensation for unused vacation time in this case
because vacation time is precluded by JRA’s employment policy, which clearly
and unambiguously states that unused vacation time is not compensable upon
termination. The WPCL only establishes an employee’s right to enforce
payment of wages and compensation to which the employee is otherwise
entitled by the terms of an agreement. Here, there exists no contract between
JRA and Agosto that entitles Agosto to the vacation time he now seeks.

Had Agosto presented such a claim for used vacation time, the trial court
explains, summary judgment against him would not have been entered,

because Agosto had asserted there existed an oral agreement between JRA
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and himself which pre-dated issuance of the Employee Handbook. There is
no such oral agreement regarding unused vacation time however, so summary
judgment in favor of JRA on this issue was granted.

After a thorough review of the record, the parties’ briefs, the applicable
law, and the well-reasoned opinion of the Honorable John J. McNally, III, we
conclude that Appellants’ issues merit no relief. As summarized above, the
trial court opinion comprehensively discusses and properly disposes of
Appellants’ appellate issues. See Trial Court Opinion, 10/13/21, at 1-11.
Accordingly, we adopt the trial court’s opinion as our own and affirm on that
basis.

We conclude, therefore, that the trial court did not abuse its discretion
or commit legal error in granting summary judgment in favor of JRA and
dismissing Agosto’s claims. The parties are instructed to attach the opinion
of the trial court in any filings referencing this Court's decision.

Order affirmed.

Judgment Entered.

Joseph D. Seletyn, Esq
Prothonotary

Date: 9/27/2022
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