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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT O.P. 65.37

ELBA FLORENTINO :  IN THE SUPERIOR COURT OF
: PENNSYLVANIA
Appellant
V.
NAIPAUL RAMLOCHAN : No. 32 EDA 2024

Appeal from the Decree Entered November 27, 2023
In the Court of Common Pleas of Monroe County Civil Division at No(s):
002482-CV-2019

BEFORE: LAZARUS, P.J., KING, J., and LANE, J.
MEMORANDUM BY LAZARUS, P.J.: FILED FEBRUARY 11, 2025

Elba Florentino (Wife) appeals from the divorce decree, entered in the
Court of Common Pleas of Monroe County, following the court’s order denying
in part and dismissing in part Wife’s and Naipaul Ramlochan’s (Husband’s)
exceptions to the master’s report and recommendation. After our review, we
affirm based on the opinions authored by the Honorable C. Daniel Higgins, Jr.

The parties were married on September 10, 2015. They separated on
December 10, 2019. Wife filed a complaint in divorce on April 1, 2019, and
Husband filed an answer and counterclaim on February 26, 2020.

In March 2020, Husband filed a petition seeking exclusive possession of
the marital residence and an order to list the residence for sale. Husband had
purchased the residence prior to the marriage and it remained titled solely in
his name. Wife filed an answer to Husband’s petition. Thereafter, the parties

agreed to resolve the matter by permitting Wife a limited opportunity to
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purchase the marital residence. On October 21, 2020, the trial court entered
an order giving Wife the right to purchase the marital residence for
$230,000.00 on or before December 1, 2020. In the event that Wife did not
effectuate the purchase, the court would order Husband be given exclusive
possession of the home and promptly list the house for sale.

On November 9, 2020, Wife filed a petition to amend the divorce
complaint to add a claim for common law marriage, alleging that she and
Husband had entered into a common law marriage in New York as of
December 20, 1992, on her seventeenth birthday. The trial court held a
hearing. Following the hearing, the court determined that Wife failed to meet
her burden of proof to establish a common law marriage. See Order, 7/19/21;
Trial Court Opinion, 7/19/21, at 4-6.

Wife was unable to obtain to obtain financing and, therefore, she failed
to purchase the marital residence by December 1, 2020, in accordance with
the court’s October 21, 2020 order.

On January 26, 2022, Husband requested the appointment of a divorce
master. Following a hearing, the divorce master issued a report and
recommendation on January 12, 2023. Both parties filed exceptions, which
the court denied or dismissed, and the court entered a divorce decree adopting
the master’'s recommendations. Wife filed this timely appeal, and both Wife
and the trial court have complied with Pa.R.A.P. 1925.

Wife raises two issues for our review:
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1. Did the trial court err and/or abuse its discretion in failing to
find that the parties were validly considered to be married
in @ common law marriage in 1994?[1]

2. Did the trial court abuse its discretion or commit an error of
law in accepting the Master’s recommendation that included
his undervaluation of the Husband’s 401[k] Pension with
Verizon, thereby denying [Wife] equitable distribution on
the true value of the asset, which is not a fair and equitable
distribution?

Appellant’s Brief, at 3.

First, Wife argues she and Husband entered into a common law marriage
on December 20, 1992, despite the fact that in her complaint in divorce Wife
averred the parties were married in 2015. See Complaint, 4/1/19, at § 4
(“The Plaintiff and the Defendant were married on September 10, 2015, in
Reeders, Pennsylvania.”) (emphasis added).? Notably, at the master’s
hearing on December 27, 2022, Wife testified on direct examination that the
date of the marriage was September 15, 2015, that she and Husband were
married in Monroe County, and that she and Husband separated on December
10, 2019. See N.T. Master’s Hearing, 12/27/22, at 9-10. Additionally, there
is no dispute that, prior to marrying Wife, and during the time that Wife claims

she and Husband were in a common law marriage, Husband was married in

1 Wife's statement of issues and argument asserts 1994 as the year a common
law marriage was established, however in her testimony she gave the
December 20, 1992 date. See Hearing on Wife's Petition to Amend Complaint,
3/5/21, at 11-12. Based on our disposition, we find this discrepancy
immaterial.

2 In his Answer and Counterclaim, Husband admitted to this averment. See
Defendant’s Answer to Plaintiff's Complaint in Divorce and Defendant’s
Counterclaim in Divorce, 2/26/20, at § 4.

-3 -
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New York City on December 11, 2001, to Yanniris A. Fortuna, and was divorced
on November 19, 2003. Further, Wife acknowledged that Husband’s words to
her on her seventeenth birthday were a “proposal,” and, thus, did not
establish the relationship of husband and wife. See Staudenmayer v.
Staudenmayer, 714 A.2d 1016, 1020-21 (Pa. 1998) (party alleging common
law marriage “"must show by clear and convincing evidence that the couple
came to an " express agreement’ — or verba in praesenti — " uttered with a
view and for the purpose of establishing’ the marital relationship.”) (citation
omitted). See also id. at 1020 (common law marriage “can only be created
by an exchange of words in the present tense, spoken with the specific
purpose that the legal relationship of [a marital partnership] is created by
that” exchange).3

After our review of the certified record on appeal, we conclude that the
evidence supports the trial court’s determination that Wife failed to establish
a common law marriage by clear and convincing evidence. Staudenmayer,
supra; Perrotti v. Meredith, 868 A.2d 1240, 1244 (Pa. Super. 2005). We,

therefore, find no merit to Wife’s claim of common law marriage.

3 Effective January 24, 2005, the General Assembly amended the Domestic
Relations Code to abolish common law marriage, but the legislature provided
that common law marriages lawfully entered into on or before January 1, 2005
would continue to be recognized. See 23 Pa.C.S.A. § 1103, as amended by
Act of Nov. 23, 2004, P.L. 954, No. 144.

-4 -
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In her second issue, Wife claims the court erred in accepting the
master’s recommendation of the valuation of Husband’s 401(k). We find no
error.

It is within the province of the trial court to weigh the evidence and
decide credibility and this Court will not reverse those determinations so long
as they are supported by the evidence. Sternlicht v. Sternlicht, 822 A.2d
732, 742 n.8 (Pa. Super. 2003). Further, “a master’'s report and
recommendation, although only advisory, is to be given the fullest
consideration, particularly on the question of credibility of withesses, because
the master has the opportunity to observe and assess the behavior and
demeanor of the parties.” Moran v. Moran, 839 A.2d 1091, 1095 (Pa. Super.
2003) (citing Simeone v. Simeone, 551 A.2d 219, 225 (Pa. Super. 1988).
See also Childress v. Bogosian, 12 A.3d 448, 455-56 (Pa. Super. 2011).

Here, the only objective evidence introduced to prove the value of the
401(k) account was the statement attached to Husband’s pretrial
memorandum, which showed the balance of the account as $65,014.74 at the
date of separation. See Husband’s Objection to Wife's Pretrial Statement,
4/20/22, Exhibit C (statement period 1/10/15-12/04/19). Wife failed to
present any evidence indicating otherwise. See Master’s Hearing, supra at
12 (Wife testifying she has no documentation to indicate value of Husband’s
401(k)). Wife seeks to have us reweigh and reassess the evidence. That is

not our function.
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The trial court’s determination is free from legal error and is supported
by the evidence. We, therefore, affirm the divorce decree based on the
opinions authored by Judge Higgins. See Trial Court Opinion, 7/19/21, at 3-
7; Pa.R.A.P. 1925(a) Opinion, 2/26/24, at 7-8. We direct the parties to attach
a copy of those opinions in the event of further proceedings.

Decree affirmed.

Judgment Entered.

Baegmic I Kb

Benjamin D. Kohler, Esg.
Prothonotary

Date: 2/11/2025
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IN THE COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY-THIRD JUDICIAL DISTRICT
COMMONWEALTH OF PENNSYLVANIA

ELBA FLORENTINO,

No. 2482 CV 2019
No. 318 DR 2018
Plaintiff,

NAIPAUL RAMLOCHAN,

DIVORCE EXCEPTIONS
Defendant.

CGRDER
AND NOW this 21 day of Novemuoer 2023, after consideration of ths
record the heanng transcript. the Master's Report and Recommendation. and the

exceptions and arguments i this matter 1T 1S ORDERED:

1. Wife's first excephtion is hareby DISMISSED AS MOOT.

2. Wite's remaining exceptions 212 are DENIED

3. Husband's first exception and fifth exception are eacn hereoy DISMISSED
AS MOOT.

4. Husbands remaming excephons 2.4 are DENIED.

(841

Tne Master s Report and Recommendation i adopted as an Ordar of the

Court and the parties are directed to carry out the terms thereof.
BY THE COURT:

e

/ - . REE—— oy,

C. DANIEL HIGGINS, JR., Judge

ce Scott M Amaor Esg . Master
Andrew J Katsock 1 Esg
drett J Riegel Esqg



COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY-THIRD JUDICIAL DISTRICT
COMMONWEALTH OF PENNSYLVANIA

ELBA FLORENTING, : Mo. 2482-CV-2019
No. 318 DR 2019
Plaintiff, :
V. : IN DIVORCE

NAIPAUL RAMLOCHAN,

Defendant.

ORDER

AND NOW this 19" day of July, 2021, following a hearing in which both
parties appeared and were represented by ~ounsel, IT 1S ORDERED the Petition of

Plaintiff for Leave to Amend Her Complaint in Divorce is DENIED.

BY THE COURT:

Cor>tl -
C. DANIEL HISGINSJR., Judge

cc: Andrew Katsock, Esa.
Brett Riegel, Esq.
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IN THE COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY-THIRD JUDICIAL DISTRICT
COMMONWEALTH OF PENNSYLVANIA
ELBA FLORENTINO, NO. 2482-.CV-2019
NO. 318 DR 2019
Plaintiff,
vs,
NAIPAUL RAMLOCHAN,
Defendant, ‘
ORDER

AND NOW, this 10 day of March, 2021, following an evidentiary hearing on
the Plaintiff's Emergency Petition for Special Relief, and the Court determining that
Plaintiff has not shown good cause existing to grant the relief requested,

IT IS ORDERED the Emergency Petition for Special Relief is DENIED.

ITIS FURTHER ORDERED Plaintiff shall be permitted to retrieve her clothing
and other personal property and effects from the residence owned by Defendant
located at 308 Appenzell Terrace, Stroudsburg, Pennsylvania, Plaintiff's ratrieval
shall be upon a single occasion for a maximum period of one (1)
scheduled by providing Defendant or Defendant’

hours advance notice of the time and date of
Plaintiff shall perform this retrieval on or before
by mutual agresment of the parties.

hour and shall be
s attorney at least forty eight (48)
such personal property retrieval.
March 31, 2021, unless extended

BY THE COURT:

C e

C. DANEEL HIGGINS, IR, Judges
o
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1 cc:\JBrett J. Riegel, Esq. = =
; Andrew J. Katsock, Il Esq. 4 -
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IN THE COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY-THIRD JUDICIAL DISTRICT
COMMONWEALTH OF PENNSYLVANIA

ELBA FLORENTINO,
No. 2482 CV 2019

No. 318 DR 2018
Plaintiff,

V.
NAIPAUL RAMLOCHAN,

DIVORCE EXCEPTIONS
Defendant.

CPINION

This matter 1s before the Court on exceptions to the divorce masters
report and recommendation filed by Pantdf Liba Florentino (Wite) ana separate

L f

exceptions also filed by Defendant. Napaul Raminchan (Husband

By way of background Wite and Husband were mar
eptember 165 2015 in Monroe County. Pennsylvania A complamtin divorce was
fled by Wife against Hushand on Apri t 2019 Then date of separation was
December 10, 2019 as agreed by the parties at the time of the divorce masters

heanng in this matter . A master s heaning was hewd by alternative communicatons

i
‘\g

technology before the divorce master on Decembper 27 2022 which was altended
Dy tne parties and then respective counsel The masters report and

recommendation was filed on January 12, 2023 Both Wife and Husband filed

e

excephions, respectively. on February 7 2023 and February 24 2023

The oral argument on the exceptions was inttially scheduled for April

21 2023 however. upon the Court being made aware by the parties that the

ver Bl 203 4
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hearnng transcript had yet to be completed, the Court rescheduled the oral argument
to commence on June £, 2023

After considering the record in this matter, inciuding the hearl
franscript. the master s report, and the exceplions and arguments of the parties

counsel we are ready to decide this matter

DISCUSSION

When determining exceptions to the divorce master's
recommendations. the court must first examme the Master's report in
Pennsylvania a Master's report 1s only advisory however it s to be given full
consideration. especially i regards to the question of the credibility of witnesses
because of the Master's opportunity to observe and assess the behavior of the
withiess. Moran v Moran 839 A 2d 10911005 (Pa Super 20037 A reviewing

urtas not bound by the Master s report and it doos not come to the Court with any

presonderate weight or authonty that must be overcome Rothrck v Kothrick 765
A 24 400 404 (Pa Super 20007 Even it the evidence before the Master is

adeqguate to support the recommendaton. a tnal court s not required to adopt 1t
Evwngv Bwing. 843 A 2d 1282 1283 (Pa Super 2004) While a master s report s

advisory only tis given great deterence Fonlhiy Fiool 198 A 2d 368 (Pa Supes

1964 A court will though affinm the master s recommeendation if i1 is supportad by
the record.

Wife filed 12 Fxceptions to the Masters report All of which will be
addressed hereunder sequentially. Further after addressing Wife s exceptions we

wiil also thereafter address Husband s exceptions consecutively.

29



hearing transcript as the same had not heen received before the tn
exce

Sougt o st pr Ment her exce

mar

1 Wife contends she has resorves a night to supplemsnt excepltions

Wite's first exception asserted her night to supplement her ¢

sions following completion of the heanng

onas of more comprehenswve exceptions forthwith after her receipt of the

addat

ptions Such mial exception is hareby dismissed as moot as Wife never

AN

sxceptions with

e regquired to fiz

oript

2 Wile contends the masior erred o fatling to find that that Etha Floreahno
and Namaul Ramlochan were parties o a common lave mann,

nage by Wife inits opinion and order dated July 19202

s barred by the doctiine of res judicats or clam preciusion.

L6

The Court previously ruled upon and denisd this claim of commonr law

Theretore s issue

involved i prior, concluded hitigation from subseguanty asserting ciaim

o~y

Qi

Linto

Hush

deso

evid

exis!

snthat were raised. or could have been raissd 0 the prey

t

v WO AD (Amcast Indus Corp ). 891 A2d 375 (Pa

As such this excenton dened

which orohiis parties

T a fater

3 Wile contends the master erred in failmg to equitably divide marital
property of the parties based upon a commaon law marnage

Supra this exception 18 dened

4 Wife contends the masier erred in both i lave and |
and s 40717k pension with Veiizon

Aot i piticlervali

7”&:‘

Wite argues the master erred by undervalumg an asset held by FHushand

rihed by Wite in her exceptions as a "401(k) pension

nce presented i this action an asset known as a 401k

(O8]

r

Importantly,

ypension doe

i the

The hearnng showed two separate and distinet fmancial instruments ex

&

not

st



the Venzon Pension and the Venzon 401k plan When the VWife notes a 401k

pension in this exception it is unclear what she is refernng to The Court hesitates

to address this excephon because of the lack of specificity Viife s nstant exception

could reter to erther the 401(k) plan or the Verizon pension plan.

However concernimg the evidence, the imited assets denved from

i
-~
I$h
2
!
[

oyment ncluded a 407k plan and a Vernzon pension pan At the

time of the master's hearing. the parties through their counsel stipulated to Wife's

tof a portion of Musnand s Ve sensor plan throuah Husbhana &
l e}

obligation to implement a Qualified Domestic Reiations Order in order to fully
resoive thisissue Such stipulation was also contamned in the master's report and

recommendation

Thus prasuming i this exception that Wite meant "401(k) plan’ rather than

‘ 0

e aveady stipulated Vernzon pension plan we will deem it to be such and the
foliowing analysis applies At the master's heanng, Wife was questioned by her
counsel as to whether she agreed with the value of the Husband's 4071k plan at

time of separation. as stated by Husvand being 505 014 74 Wite disagreed with

such value ¢

N O AV
1
L

aming the accurate vaiue of the 40 Tk plan was $400 000 00 She
furtner clanmed Husband nad a ioan against the 4071k plan 0 the amount of

5200 000 00 Wife thereatter admutted she had no dacumentation to present the

master to corrnborate eqthar

contentions as to the value of the 451K
plan or a loan Husband had taken against the plan Notably however VWife
reguested the master recommen:d she be awarded fty percent of the value of the

4071k plan

I



bsequently. Wife upon cross-examination admitted that m ner pre-tral
statement she asserted that Husband s 401(k) plan was worth $500.000 00 Further
upon cross-examination, Wife agreed that the statement of Husband's 401k plan

nent contamnad the

received from Verizon as attached to Hushand s

o

same account baiance information ¢ d by Hushand bemn S65014 74

Ihe mastar in s report ul iat the testimony and othsy

avidence es ished the 401(k) plan had a value of $8.217 32 on the date of the

.}J

paries marmage and 585 014 74 at the date of separation FHe thercupon found an
increase n value dunng the marnage. being the maiital portion subject 1o equtable
distribution of 356,707 42 Also to the benefit of Wife the master was persuaded

by Wite s contention that tie marital portion of the plan should

payments husband bad made against Husband's cited loan a gainst the plan

This Court agrees vaith the master's conclusions i re o the valuaton of

the 4010k plan and tus decision not to reduce such value by the loan against such

|

osunect to egquitanie distributon s he

plan The only portion of

Increased value accrued during the marmage See 22 PaC 8

Significantly. in this instance the report must be gven |

master had the cpportunity 1o fTuly olseive e Looavior ana damaanor oF the

witnesses in this matter toward makmng credibilty determinabions. Moras SHiE

A such this excention s dened
3

- Wife contends the master erred in the entire structure of his proposed
agit Ww distribation scheme in thal the maslter o uu/wu’ Husband most of ail the

hquod assels of the marmage and awarded Wik only fixed assets




Inttially tis notable that this exception by Wife appears misplaced as the
divorce master's report and recommendation did not award only fixed assets to
Wite but also clearly awaraed her liguid assets . Separately 1f this excention is
premised upon Wile's prior exception concerning the existence of a commorn aw

mariage betwsen the partis

<

D
(e8]

this exception is denied for the reasoning sel forth

previousty mosection 2 of th

v
i3
e N
S
s
s
;“

Nonetheless we will address this exception deeming it to be a challenge to
the masters proposed equitable distrbulion scheme  In bus report the master dreyy
attention to three 1ssues of equitable distribution of assets which required h s
decision since at the time of the master's heanng the parties agreed by stipuiation
to nave a Quatfied Domestic Relations Ordear prepared for division of the Husbana s

pecsion bist the Venzon 401(k) plan. second . the former marital resdense and

third, the motor vehicies of the parties

The master determ:med the mantal portion of the Vernzon 401(k) plan to be
SHU YT A2, as addressed previously in section 4 herein As far as the marhial

resience was concerned

[2¢]

imiiar o Husband's 401 (ki plan the master determined

fived assel ;
Cad et 1
s i) 1 b
} i i ! ¢
brpodt assod :
grent assel i i .
A :
(‘,



that the anly portion of the marital residence subject to equitable distributon would

;

be any increase in value that accrued durin ng the marnage See 23 Pa C 8§88

350%a) a1 The residence was sold durng the pendenc
following the previous order of the Court detenm aing a common lay marnage did

not exist The sal

{ar the evidenos

e that was attributable to the approximately four year marntal

term from September 15 2015 until December 10 20149 baing

found the total martal estate to be distributed from the

cited two assets was $671.787 42 Tre master recommendead such 1o

> upon a basis of fifty percent to Wife and a lifty percent to Hushand In

maxing this determination the master took in to account the relatively short duration

of tne marmage of approximately four years and three months

Lastyy when determining other e ming assets of vatue that

s were two motor veh,

The master spht them essentiaily on the same distnbubion basis since each p ity

retained the venicle ctive possession and remaned responsible for any

onnyations tied

a5 Wen

@ heanog in this ma

After evatuating the evidence pre

as e master s report and recommerndation this Court finds no erarin the

distribution scheme of such marital assets Accordingly this exception s dened.



6 Wife ::‘()li!%:?fi{f:?} the master ¢
burden of proof

Upon review of the hearing transcript and the master s report and

mmendation. the Courtis entirely unaware of any finding or other

srvination

by ihe master that Husband had met tus burden of proof  This exceptian 15wt

ment and 1w e

7 Wite contends the master erred in tailing to consid
concerinyg the factors set forth in Section 356

tus equitable distnibation deternination

&3 (7 (. f;f\
O2{a of the Divorce 4,?::’)(’1'(13

Atnal court has

noning an equitabe cetnoution

award. Brubaker v Brubaker, 207 A 3d 150, 184 (oitation omitted) 10 making its

the dnal court must corsider at least the

eleven factors enuy

vV Isralsky

A2d 1178, 1191 ard formua

guiding t

from the facts of the individual case Warng v Song 888 A 2d 882 833 (Pa

Notably ir the nstant excephic

identiy at any point which evidence

ot &

tacle dstobution the master purportediy

ed to consider in making h

i

af;

recommendation as to equitabie distribution s

At are not



deveioped or supported by otation to appropriate .egal authonty are wawved

Treasure Lake Property Owner's Association, Inc. v. Meyer, 832 A 2d 477 (Pa

by e

support for

Super 2003). Accordingly as Wife nas not de yad oraentifis

any

this contention. this exception is waved and othenwise 1s dened

& Wile contends the master erred by not adequately taking inio
hstantial contibutions of the Wife concerning the mearital resicence

Ueon review of the entire tanscrpt of the master’s hearing in this case the

Coutis unaware of any evidence presented by VWife at such hearing rege

\ii/

Wite s aleged subsiantia contibulions to the matal residence . As such tis

exceplion s without mernt and is dene

S Wile conltends the mastor e luy not zufficiently consiienng andd
walyzing all of the testimony and dravn fusions that are edther nol based o

ar are controvented by, the f{?Sz.’m{m_;

Wite in this exception has not dantified or cited to any spe

i s

stmony or conclusions of the master in support of this contention. jesues thal are

not developed or supported by citation to appropriate legal authority are wawved.

erty Owner s Ass

Accordmgly. this exception s waved and othen

10 Wite contends the master <ired 2y ! Lakin vl ito acocant Gl of the

Qssely Gl 8O N \)f/fl'.'i,w"}f’:’ TR RS A

i

VWife in this exception argues the master erred by not consdernng “ali of the

assats and sources of ncome of the Hushand  Upon review the record in this

matter however it is clear that Husband testified to and submitted evidence

detaling his iIncome and assets at the master's heanng. Husband ¢©
that his income was derived from his continuing empicyment at Vernzon and Wife

did not dispute this evidence. Also, presuming Wife i this exception is challen ging

~

<



the master's vaiuation of Husband's 40 1(k) plan Wife was questio
counsel as to whether she agreed with the value of the Husband s 401(k) pian at

time of separaton as

stated by Husband. being 865 01474 Wife disag

v)

sucn value, claiming she believed the accurate value of the 401(k) plan was
5400.000 00 Yet Wife thereupon admitted she had no documentation 1o present

4

the master to corroborate her clamm as to the S400 000 00 vaiue of the 407 (k) plan

Moreover. Wite upon cross-examination admitted that in her pre-trial

statement she asserled that Husband s 401k) pian was worth $500 0f

IR RO AW,

further questioning. Wife agreed that the statement of Husband s 401(k) plan

received from Vernzon as attacher

same account palance informaton claimed by Hushand, being $65014 74 After

evauating the svidence presented al the hearing m this matter. as well as the

mast

o

2l s report and recommendation this Court Hnds no error in the masier s

vaiation of Husband s Verizon 401

» 014 74 particu arly in view of the

varying and uncoroborated testimony of Wite reaarding such plan

ionahy the
repoit must be given full consideration simce the master had the opportumty to fully

observe the bahavior and demeanor of

Therefore this exception s denied

1t

Y SR o | 2 \ g o Yy ) g {
1L Wife contends the master ered i et e assets and mooms attibuted
- i.d "<-u .y e 2 ~
to Hushand are mcorrect andd in et

The Cowt denmes this exception as being duplicative and otherwise for all of

the reasons set forth previously in sections 4 and 10 of this Opinien



12 Wife takes exception (o the master's report and recommerndation i that
siton of the masters award as per the report and recommendation woultl
cause unnecessary hardstup arn /,“ie,;u( e to the Plantifft/Wife  and constituie
abuse of the master's discretion and commission of an eror of la

™

e entir g“iﬂ%'?ﬁ”? of the maste

Many way sunpons e contentions set forthyin this

.
Ho WO

=
T
g%
o
—
o
St
,/
5
-
i
-~
H

which we will ade

o also filed fve e

|!a::?r3c*iv7vv>s sSerialinn

1o Husband contends he has reserves a nght io supplement e oenlions

Hushana

pending his receipt of the heanng banscript as the samea had not been receved

cismimsed as moot as Hushand neve

i the hearing i

- : e PN I - ¢ s o N R S e T R N I TR
2o biushand contends the master erred o s ity s of Fe /\1;‘,' fo firncd

the .f“m/m:’ value of Delendant s 407150 by notiwciuding the repayment of

péd by Defendant poor to the miartiage

Hushand ¢ e

ond exception

amount of Husband s repayment of the pan pad by Defendant priocto the

mariage Husoar ma that he ook out

his marnage to Wite ot approximately 356 000 a Jainst his Vernzon 401k plan He



stated that the proceeds of this fnan were used for mantaming his househeld,

payng biils and otherwise: "keeping the house.” He also testified that dunng the

marnage he repaid approxmatety 545 000 00 of the ated loan

contended that such loan repayment a
the Vernzon 407(k) plan since the loan predated the marriage of the partizs and

furthes

Pthal alarge part of the epayiment monies were (o benelit the houss=hoid,

nctudimg Plamuff and the children of tne parties

"~

Contrarsy, Wite argued any maraase in vaug o

plan foliowing the marmage. no matler the source s

distrbution  The master ultimately found no deduction from 1

was warranted in that Husband failled {o introducs documents coroborating the

dates of the loan repayments or the use of such funds In view of the evidence
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COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY-THIRD JUDICIAL DISTRICT
COMMONWEALTH OF PENNSYLVANIA

ELBA FLORENTING, : No. 2482-CV-2019

No. 318 DR 201¢
Plaintiff,
V.

IN DIVORCE
NAIPAUL RAMLOCHAN,

Defendant.

OPINIO

Before this Court is the Petition of the Plaintiff, Elba Florentino ("Wife"),
seeking leave to amend the Complaint in Divorce for the sole purpose of adding a

claim for common law marriage.

L BACKGROUND

Wife and Defendant, Naipau! Ramlochan ("Husband") are alleged by Wife to
have met in high school and later started a romantic relationship. She asserts that
on December 20, 1992 they entered a common law marriage while living in New
York State. The parties’ relationship in subsequent years bore three children,

Amanda, Angelica, and Alyssa, born respectively in 1996, 2000, and 2002.

On December 11, 2001, Husband married an individual named Yanniris A.
Fortuna at a ceremony performed at the Office of the City Clerk in Bronx Borough
of New York City. Husband later divorced from Ms. Fortuna on November 19, 2003.
Years later, on September 10, 2015, Wife and Husband were married during a

marriage ceremony held in Reeders, Pennsylvania. Wife filed a Complaint in




Divorce on April 1, 2019. Her Complaint solely alleges the cited marriage of the
parties during 2015 and is devoid of any claim of the existence of the cited common
law mairiage. On February 26. 2020, Husband filed an Answer to the Divorce

Compfaint, including a Counterclaim in Divorce.

The instant Petition of Wife to amend the Divorce Complaint was filed on
November 9, 2020. Later, on November 17, 2020, Husband filed an Answer to the
Petition denying the existence of a common law marriage. Wife filed a Request for
a rearing on Dacember 15, 2020. Thereafter, following two continuances of the
hearing requested by the parties, we held an evidentiary hearing with the parties
and their counsel on March 5. 2021, The parties have submitted briefs and we are

now ready tc rule in this matter.

il DISCUSSION

Although common law marriage has been abrogated by statute in this
Commonwealth since 2005. an exception exists if a common law marriage began
on or before January 1, 2005. 23 Pa.C S.A. § 1103, Thus, following the evidentiary
hearing in this matter, our analysis is focused on whether evidence exists

establishing a common law marriage.

Even before it was abolished in 2005, common law marriage was generally
disfavored in Pennsylvania, and a party alleging the existence of a common law

rarriage bears a “heavy burden.” Staudenmayer v. Staudenmayer 714 A.2d 1016,

1020 (Pa. 1998). When an attempt is made to establish a marriage without the




usual formalities, the claim must be viewed with “great scrutiny.” Estate of Carter.

159 A.3d 870 (Super. Ct. 2017).

There are two ways in which a party can prove the existence of 2 common
law marriage. Generally, the party alleging the common law marriage must show hy
clear and convincing evidence that the couple came to an “express agreement” —
ar verba in praesenti — “uttered with a view and for the purpose of establishing” the

rnarital relationship. Staudenmayer. at 1020-21. Pennsylivania law also provides for

a rebuttable presumption of a common law marriage that may be raised whers the
preponent of the marriage demonstrates (i) constant cohabitation by the parties and

(i} a reputation of marriage “which is not partial or divided but is broad and

general.” Staudenmayer, 714 A 2d at 1020-21 (citation omitted); see also Estate of

Larter. 159 A.3d 970 (Super. Ct. 2017).
However, this rebuttable presumption is “is one of necessity to be applied
only in cases ... jwhere there is an] inability tc present direct testimony regarding

the exchange of verba in prasssnti” Staudenmayer, 714 A.2d at 1021 (citation

omitted).

Where the parties are available tc testity regarding verba in praesenti the
burden rests with the party claiming a common law marriage to produce clear ang
convincing evidence of the exchange of words in the present tense spoken with the
purpose of establishing the relationship of husband and wife, in other words, the
marriage contract. In those situations. the rebuttaple presumption in favor of a
common law marriage upon sufficient proof of constant cohabitation and reputation

for marriage, does not arise. Id at 1021.




Fere, following our analysis of the evidentiary record, we find Wife did not
meet her burden of proving by clear and convincing evidence the sxistence of a
common law marriage. This result follows Wife's testimony which was deveid of the
exchange of words in the present tense for the purpose of establishing the

reiationship of husband and wife.
At the hearing in this matter, Wife was questioned by her atiorney about the

date on which she believed she married Husband via comimon law marriage, as
foliows:
Q: Can you tell Judge Higgins and Attorney Riegel what date you believed

you married Mr. Ramiochan?

A: December 20 1992.

Q: December 20, 19627

e

Yes.

Q: Okay. And he proposed to you on that date?

A: Yes. He proposed and he celebrate my birthday.

Q: Well, let's see, when he proposed to you, what did he say to you?

e asked me it { could be hiz wife —

>>

Q: Okay.

A --and | said, yes.

Q. And you said, yes?

A Yes.

b




And did vou say. ves to being his wife?

©

>

Yasz.

& And again, the date was December 20, 10927

Q: And why do vou remember that date, sc specifically, besides the fact that
My Ramlochan asked you to marry him?

Al We celebrate my birthday.

NT. pp. 11-12. Wife's testimony, if believed, is that at most on the date ai issue
Husband made a proposal to Wife to be married at some point in the future. Absent
from her testimony is “the exchange of words in the present tense for the purpose

of establishing the relationship of husband and wife * Staude 17 syer, at 1021, citing

Commonwealth v. Wiison. 543 Pa. 429, 672 A.2d 293 (Pa. 1996). As is further
evident from Wife's testimony of the cited conversation, even if she herself believed
at that moment she was married, there was no testimony offered to corfirm the

present acknowledgement of & marriage having occurred between the parties.

Morsover, Wife presented the testimony of her daughter, Amanda Maria

Ramlochan. who acknowledged that her mother being Wife, "was proposed to in

4
1
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1 ce N.T. p 49, ltis also significant that Wife admitted that other than ner

~
i

s

[<w]
et

claims to getting married to Husband on December 20, 1992 by way of common jaw
mainage, the only other date she acknowledged marrying Husband was the date
stated in her original divorce complaint, being September 10. 2015. N.T. at p. 34.

Thus, no evidence was presented that what Wife described in her testimony as a




proposai in 1992 ever resulted in a later consummation of the proposai in the

succeeding months or years thereafter.

As we find the party alieging the commor: law marriage. Wife, was available
and provided testimony uitimately failing to provide clear and convincing evidence
Of an express agreement of maimiage, there is no reason for the Court 1o furlher
analyze whether Wife has raised a rebutiable presumption of marriage by
proving constant cohabitation and a reputation of marriage which is not partial or
divided but is broad and general. if 3 putative spouse who is abie to testify and fails
to prove, by clear and convincing evidence, the establishment of the marriage
contract through the exchange of verba in praesenti, then that party has not met jts
“heavy” burden to prove a common jaw marriage, since he or she does not enjoy
any presumption based on evidence of constant cohabitation and reputaiion of

marriage. Staudenmayer, at 1021, citing Pierce v. Pierce, 355 Pa. 175, 181,49 A.2d

346, 349 (1946).

CONCLUSION

As Plaintiff has not net her burden of proving a common law marriage, her

petition must be denied. We enter the following Order.




IN THE COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY-THIRD JUDICIAL DISTRICT
COMMONWEALTH OF PENNSYLVANIA

ELBA FLORENTINO, : NO. 2482-CV-2013

NO. 318 DR 2018
Plaintiff,
VS.

NAIPAUL RAMLOCHAN,
Defendant.

ORDER

AND NOW this 215t day of October, 2020, following a hearing on the Defendant’s
Petition for Exclusive Possession of the Marital Residence, and the Plaintiff's

responses thereto, IT IS ORDERED:

1. On or before December 1, 2020, Plaintiff shall have the right to purchase the
marital residential property located at 308 Appenzell Terrace, Stroudsburg,
Pennsylvania from the Defendant, basad upon the following terms:

A. The purchase price shall be $230,000, with an initial deposit
toward the purchase price of no less than $100. Such deposit
shall be held in escrow by Defendant's counsel untii settiement
to be applied to the purchase: should settlement not occur any
deposits shall be promptly returned to Plaintift.

B. At time of settlement, the following items, if outstanding and
unpaid, will be prorated on a daily basis between Plaintiff and
Defendant: current property taxes, current homeowner's
association fees (if applicable), current water and/or sewer fees,
along with any other municipal lien able service fees. Any such
applicable unpaid charges will be prorated for the period(s)

covered. Should either party have previously paid the current




CC!

2.

year's property taxes, there shall be no reimbursement of such
payment to such party.

C. Defendant shall not encumber the title to the property, and the
conveyance from Defendant to Plaintiff shall be by a fee simple
deed of special warranty prepared by Defendant.

D. This conveyance shall be exempt from the requirements of the
Real Estate Seller Disclosure Law, 68 Pa.C.S §57101-7517.

E. Plaintiff is purchasing the property “as is, with all faults

F. The net proceeds of such purchase shall be placed in escrow for

aistribution upon resolution of the divorce action of the parties.
In the event Plaintiff does not purchase the martial residential property on
or before December 1, 2020 Defendant shall be entitled to excl

usive
possession of the property after such date.

Upon taking exclusive

possession of the property, Defendant shall promptly list the same for sale

at a listing price of no less than $230,000 with a qualified Pennsylvania

licensed realtor at a standard realior’s commission. Upon the sale of the

property. the net proceeds of such sale shall be placed in escrow for

distribution upon resolution of the divorce action of the parties.

BY THE COURT:

C o
< = P
C. DANIEL HIGGINS, JR,, Jusigess
o B ;?.‘3
ol
= U o
e 2
Brett J. Reige!, Esq. O |
Andrew J. Katsock, Ili, Esq 2 2 <
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IN THE COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY-THIRD JUDICIAL DISTRICT
COMMONWEALTH OF PENNSYLVANIA

No. 32 EDA 2024
ELBA FLORENTINO,
: Trial Court
Plaintiff/Appellant, : No.2482CV 2019 - -~ -
: No. 318 DR 2019 !

v.
NAIPAUL RAMLOCHAN, -

Defendant/Appellee. : Appeal

OPINION PURSUANT TO Pa. R.A.P. 1925(a)

This matter is before this Court upon a Notice of Appeal filed December
27,2023, by Appellant, Elba Florentino of this Court’s Divorce Decree entered

November 27, 2023.
L. Procedural background i

This matter has a lengthy background. A Complaint in Divorce was filed
by Appellant on April 1, 2019, wherein she alleged that her maﬁiage to Defendant, ;
Naipaul Ramlochan (“Appellee”) existed from the time of their marriage ceremony in |
2015 to the agreed separation date of the parties on December 10, 2019. On March 11,
2020, Appellee filed a Petition for Exclusive Possession of the Marital Residence and for
Order to List for Sale. Such marital residential property had been purchased by Appellee |
before the marriage and remained titled solely in Appellee’s name. Appellant filed an |’

answer to such petition, requesting the Court to deny the relief sought by Appellant,

being exclusive possession of the marital residence and the right to list such residence for

AM




sale. A hearing was scheduled for July 24, 2020!. A status conference was later held by
the Court and the parties with their counsel on October 14, 2020, during which the parties |
agreed to resolve the issue concerning the marital residence by permitting Appellant a ;
limited opportunity to purchase the marital residence. Thereafter, on October 21, 2020, i
this Court issued an Order giving Appellant the right to purchase the marital residence for
a purchase price of $230,000.00 on or before December 1, 2020. The Order further
provided that in the event that Appellant failed to purchase the marital residence by that
date, then Appellee shall be entitled to exclusive possession of the residence and shall |
promptly list the same for sale.

Appellant failed to purchase the marital residence by December 1, .2020,

and during January of 2021, the Appellee changed the locks on the martial residence.

Further, during this approximate period, Appellant filed a motion to
amend her divorce complaint, seeking to make the sole amendment to allege that the
parties previously entered into a common law marriage on December 20, 1992, while
living in New York State. Later, Appellee filed an answer to the petition, denying the
existence of a common law marriage. This Court thereupon scheduled an evidentiary !

hearing to determine the motion to amend the divorce complaint.

Prior to the hearing on the motion to amend the complaint, Appellant filed i
an emergency petition for special relief on January 29, 2021. Appellant alleged in such
special relief petition, in pertinent part, that despite the Court previously granting her the |

right to purchase the marital residence, she had only recently been able to obtain

! There is no Order in reference to this hearing and the next Order on the docket is in regards to scheduling
a conference for October 14, 2020.
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financing for such purchase, and further she had been illegally evicted from the residence

by the changing of the house’s locks by Appellee.

Thereafter, on March 5, 2021, the Court held an evidentiary hearing with
the parties and their counsel to dispose of the motion to amend the complaint and also to
address the cited petition for special relief. Subsequently, the Court denied the
Appellant’s petition for special relief in an order filed on March 18, 2021. After this, the
Appellant appealed such decision to the Superior Court of Pennsylvania. In an Order
dated June 17, 2021, the Superior Court addressed the trial court order. The Superior
Court noted the order did not appear to be a final order,? nor was it appealable as an
interlocutory appeal as of right since the March 18™ order was filed pursuant to the

parties’ divorce matter.

Separately, this Court filed an Order and Opinion dated July 19, 2021,
ultimately determining that Appellant did not meet her burden of proving a common law
marriage. As a result, we denied her petition seeking to amend her divorce complaint. On
January 26, 2022, the Appellee made a petition requesting the appointment of a divorce
master. After several continuances, objections to the appointment, and a praecipe to
withdraw, the Court ordered a Divorce Master be appointed on November 4, 2022.
Thereafter, on January 12, 2023, the Divorce Master rendered his report and

recommendation following the master’s hearing being held.

2 See Pa. RA.P. 341(b)(1) (a final order is any order that disposes of all claims and of all parties); Fried v.
Fried, 501 A.2d 211 (Pa. 1985) (issues in divorce are reviewable after entry of divorce decree and
resolution of all economic issues reflecting the policy of la which abhors piecemeal determinations and
protracted litigation in divorce matters.
3 The March 18" order does not appear to meet the exception to Pa.R.A.P. §§311 (a)(2) and (4) in light of
the filing under the Divorce Code §§ 23 Pa.C.S. 3323(f) and 3505(a).
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On February 1, 2023, Appellant filed exceptions to the Master’s report and
Appellee also filed exceptions on February 24, 2023. On November 21, 2023, the Court
addressed both Appellant’s and Appellee’s exceptions, denying all the exceptions and
deducing that the Master did not err in the report and recommendation. Then, on
November 27, 2023, this Court entered a divorce decree adopting the recommendations
of the Master as outlined in the Master’s Report and Recommendation. On December 27,
2023, Appellant filed an appeal with the Superior Court of the November 27, 2023
divorce decree. This Court directed Appellant to file her concise statement of errors
complained of on appeal in accordance with Pa. R.A.P. 1925(b), which she did on

January 18, 2024.

The Appellant, in her P.A. R.A.P. 1925(b) concise statement, alleges 23

separate errors and abuses of discretion.

Upon review of Appellant’s concise statement of errors, this Court
succinctly categorized the 23 errors listed therein into four primary issues complained of
on appeal and will address them as such. The first issue of complained of errors listed as
1 through 8 of Appellant 's 1925(b) statement asserts the Court erred or abused its
discretion in the denial of Appellant 's petition for emergency special relief. The second
issue of complained of errors listed as 9 through 14 of the statement contends the Court
erred in its denial of Appellant 's claim that the parties to this action were parties to a
Common Law Marriage. The third issue of complained of errors listed as 15 in the
statement claims the trial court erred both as a matter of law and fact in undervaluing the

Appellee's 401(k) Pension with Verizon. The fourth and final issue of complained of




errors listed in 16 through 23 of the statement claims the Court erred in failing to sustain

the Appellant 's Exceptions to the Divorce Master's Report and Recommendation.

I. Appellant’s Claimed Errors listed as 1-8: The Court erred or abused its
discretion in the denial of Appellant’s petition for emergency special
relief

Appellant asserts the Court erred or abused its discretion in the denial of
Appellant's petition for emergency special relief, in which she claimed that despite the
Court previously granting her the right to purchase the marital residence, she had only
been able to obtain financing for such purchase after the purchase deadline imposed by
order had passed, and also that she had been illegally evicted from the residence by the
changing of the house’s locks by Appellee.

As previously noted, this Court issued an Order giving Appellant the right
to purchase the marital residence for a purchase price of $230,000.00 on or before the
date of December 1, 2020. The Order further provided that in the event that Appellant
failed to purchase the marital residence by that date, then Appellee shall be entitled to
exclusive possession of the residence and shall promptly list the same for sale. Appellant
- failed to purchase the marital residence by December 1, 2020, and during January of
2021, the Appellee took exclusive possession of the residence and changed the locks on
the property.

Pa.R.C.P. 1920.43 provides, in significant part, as follows:
(a) At any time after the filing of the complaint, on petition setting forth facts
entitling the party to relief, the court may, upon such terms and conditions as
it deems just, including the filing of security,
(1) issue preliminary or special injunctions necessary to prevent the removal,
disposition, alienation or encumbering of real or personal property in

accordance with Rule 1531(a), (c), (d) and (e); or
5




(2) order the seizure or attachment of real or personal property; or
(3) grant other appropriate relief.

The granting of appropriate special relief under Pa.R.C.P. 1920.43 is
within the sound discretion of the trial court and is an exercise of its equitable powers.
Jawork v. Jawork, 548 A.2d 290, 293 (Super.Ct. 1988). The decision as to whether
special relief is granted will not be disturbed absent an z;buse of discretion. Id.

The Court held a hearing regarding the Appellant’s petition for special
relief on March 5, 2021. Appellant testified she was currently living in Bronx, New
York [N.T. 3.5.2021 at pg. 72]. Appellant acknowledged that the date of December 1,
2020 was the date by which she needed to purchase marital residence by under the
Court’s Order [N.T. 3.5.2021 at pg. 78-79]. Significantly, Appellant admitted multiple
times in her testimony that she was unable to finance the purchase because she did not
make enough money [N.T. 3.5.2021 at pg. 74, 82].  Appellant further claimed she
needed additional time to effectuate the purchase beyond the court-ordered deadline.
However, upon cross-examination, she acknowledged never filing a motion for extension
of the purchase deadline [N.T.3.5.2021 at pg. 79]. Appellant additionally admitted that
pursuant to the cited Order dated October 21, 2020, she did not even make the initial

$100.00 deposit that she was required to make under the Order, and that she was unaware

of such requirement. [N.T. 3.5.2021 at pg. 82].

Regarding Appellant’s claims in her petition that she had been illegally
evicted from the residence by Appellee, upon cross-examination, Appellant
acknowledged that at the time she appeared at the residence in January of 2021 and

realized the locks had been changed, she in fact was the person that called the police.

6
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[N.T. 3.5.2021 at pg. 80]. She also admitted in contrast to her petition’s allegations that

it was not Appellee that made the police officers keep her out of the residence, it was the

officers themselves that reviewed the Court’s Order and then refused to allow her into the

residence [N.T. 3.5.2021 at pg. 79-80].

After duly considering all of the testimony of Appellant, and, importantly,

finding her testimony credible that she was unable herself to purchase the residential
property, along with her admission that she did not even make the required deposit
toward the purchase required by this Court’s Order, nor file for an extension of the
purchase deadline, and that she had current housing, and other sound reasons, we decided

the Appellant’s petition for special relief must be denied.

IL Appellant’s Claimed Errors listed as 9 through 14: The Court Erred in
the Denial of Appellant’s Claim that the Parties to this Action were
Parties to a Common Law Marriage

Regarding this issue, upon review of the opinion and order dated July 19,

2021, we determine the analysis therein sufficiently addresses the complained of errors.

IIl.  Appellant’s Claimed Error listed as 15: The Court Erred Both as a
Matter of Law and Fact in Undervaluing the Appellee’s 401(k) Pension
with Verizon

Concerning this issue, this Court determines this complained of error is
misplaced and is otherwise waived as it is clear from the record that this Court did not at

any point during this action undertake a valuation of the pension of any party.




IV.  Appellant’s Claimed Errors listed as 16 through 23: The Court Erred in
Failing to Sustain the Appellant ’s Exceptions to the Master’s Report and
Recommendation

Relative to this issue, upon review of the opinion and order dated

November 21, 2023, specifically under sections 4 through 12 (opinion at pgs. 3-11), we

determine that the analysis therein sufficiently addresses the complained of errors.

We respectfully request this Superior Court to affirm our decisions.

Dated: 02.26.2024 BY THE COURT:
Cr> o2
C. DANIEL HIGGINSJR., Judge
cc:  Andrew J. Katsock, III, Esq. Honroe County PAPrainondTasy

B én'ﬁﬁ'
FE 26 7drd 12

Brett J. Riegel, Esq.
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COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY THIRD JUDICIAL DISTRICT
COMMONWEALTH OF PENNSYLVANIA
FLORENTINOELBA,  :  No. 002482-CV-2019
Plaintiff/s, :

VS.
RAMLOCHAN

NAIPAUL,
Defendant/s

NOTICE OF ENTRY OF (ORDER)(JUDGMENT)(VERDICT)(OPINION AND ORDER)

NOTICE IS GIVEN UNDER PENNSYLVANIA RULE OF CIVIL PROCEDURE
236(a)(2) THAT AN (ORDER)(JUDGMENT)(VERDICT)(OPINION AND ORDER) WAS
ENTERED IN THIS CASE ON February 28, 2024.

GEORGE J. WARDEN, Prothonotary

- fl ’..Ili.ffzx'{r{t f{frl [ MW

By:

Michelle Warsaw

cc:  ANDREW KATSOCK, ESQ
BRETT J RIEGEL, ESQ
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