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COMMONWEALTH OF PENNSYLVANIA : IN THE SUPERIOR COURT OF
: PENNSYLVANIA
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Appellant :  No. 710 MDA 2020

Appeal from the Judgment of Sentence Entered February 13, 2020
In the Court of Common Pleas of Lycoming County Criminal Division at
No(s): CP-41-CR-0000352-2019

BEFORE: LAZARUS, J., McCAFFERY, J., and STEVENS, P.J.E.*
MEMORANDUM BY McCAFFERY, J.: FILED APRIL 23, 2021

Joseph Sentore Coleman, Jr. (Appellant) appeals from the judgment of
sentence imposed February 13, 2020, in the Lycoming County Court of
Common Pleas. Appellant was sentenced to an aggregate term of life
imprisonment, following his jury convictions of first-degree murder, robbery,!
and related offenses, for the August 2016 shooting death of Christopher
Wilkins. On appeal, Appellant challenges both the sufficiency and weight of
the evidence supporting his convictions, the admission of inflammatory photos
of the deceased, the court’s refusal to provide a missing witness instruction,
and the court’s refusal to permit the testimony of a defense witness that

another person admitted to committing the crime. We affirm.

* Former Justice specially assigned to the Superior Court.

118 Pa.C.S. §§ 2502(a), 3701(a)(1)(iii).
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The testimony presented during Appellant’s jury trial is summarized by

the trial court as follows:

On August 30, 2016, Appellant approached Jamal Brown
regarding a drug debt Brown owed him. Appellant told Brown that
he wanted to commit a robbery at 505 Park Avenue because a guy
from Philadelphia sold drugs out of that residence. Appellant told
Brown that he would consider the debt paid if Brown helped him.
He asked Brown to describe the layout of 505 Park Avenue, which
Brown did, and then Appellant left.

b3 k b3

Appellant returned and said, “It's a go.” Brown got into the
vehicle with Appellant[ and Appellant’s girlfriend, Ariel Harlan,
who was driving. Harlan] drove them to a house near Washington
Boulevard. Harlan went inside the house and came back to the
vehicle with a bag. Then they drove to Timberland Apartments,
picked up James Calvin Rooks, and drove back to the area of 505
Park Avenue.

Appellant pulled a small revolver out of a bag and gave it to
Rooks and he gave Rooks something to put over his face.
Appellant pulled out a bigger revolver for himself. Brown saw
Appellant and Rooks go inside 505 Park Avenue. About an hour
later, Brown saw Appellant at the Shamrock bar in different,
lighter-colored clothing.

[ ] Harlan testified that Appellant, Brown and Rooks were in
her vehicle, a black Dodge Dart, on August 30, 2016. She parked
the vehicle on Cherry Street. Brown got out of the vehicle and
went around the corner toward 505 Park Avenue. Brown returned
a few minutes later. Appellant and Rooks got out of the vehicle
and had a “pow wow” meeting with Brown on the sidewalk. Brown
walked away. Appellant and Rooks walked toward 505 Park
Avenue. A few minutes later, Harlan heard a gunshot and then
saw Appellant and Rooks turning the corner coming back to her
vehicle. She saw Appellant “shove a cloth thing and a gun in his
waistband.” They jumped in the vehicle and Appellant screamed
for her to drive. Appellant threw the cloth out of the car on the
way to Turkey Hill. It was a mask.
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Tyrone “Tyke” Small testified that he was sitting in the living
area in 505 Park Avenue. Two “dudes” ran in and said, “This is a
robbery.” One of them slapped him on the back of his shoulder
with a gun and he fell to the floor. They [let] him up and walked
him over to the Victim’s bedroom. They opened the bedroom door
and made him get down on the ground. The person with the gun
pointed it at the Victim and asked him where the “stuff” was. The
Victim said he did not know. The person asked again and the
Victim said he did not know what the person was talking about
and then one of them shot the Victim. Both people were wearing
masks, but Small could see their skin and knew they were Black.
The Victim fell to the floor and one of the people, the smaller one,>
went through the Victim’s pockets.

> Appellant is smaller than Rooks.

[ 1 Rooks testified that Appellant came to his residence [and]
said he needed him for something, but he did not tell him what.
Appellant had a weapon on his waist and said, “Ain’t going to be
no problem.” Rooks did not want anything to happen to his kids
or his kids’ mom so he got in the vehicle. Harlan was driving.
They drove up to a person, Appellant spoke to him, and then the
person got in the vehicle. Appellant tried to give Rooks a weapon
but he did not want it.

Appellant and Rooks went to the back of the house at 505
Park Avenue. Appellant gave Rooks a pant leg or something to
put over his face. Appellant was wearing a ski mask and grey hat.
They went inside the residence. Appellant told the Victim to “give
it up.” The Victim said he didn't have anything. There was
another individual in there who Appellant hit with his gun and he
was down on the floor. Appellant pointed his gun at the Victim.
The Victim was holding Appellant’s arm a little bit. Appellant
pointed the gun at the Victim and shot the gun at him.

Trial Ct. Op., 9/2/20, at 1, 6-8 (citations to trial transcript omitted).
During the investigation at the scene of the shooting, police recovered
a gray baseball cap and “black scarf or sleeve.” Trial Ct. Op. at 8. Subsequent

testing revealed "DNA mixtures of at least 3 people” on the black sleeve and
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baseball cap. Id. at 9. However, “"Appellant’s DNA was the major component
of . . . DNA samples” taken from those two items. Id. at 9-10.

During the course of investigating an unrelated double homicide,?
Williamsport Police gathered evidence implicating Appellant in the Park
Avenue robbery and shooting. He was arrested in February of 2019.3 A
criminal information was filed on April 1, 2019, charging him with criminal
homicide, robbery (three counts), criminal conspiracy to commit robbery,
possessing an instrument of crime, and burglary.*

The case proceeded to a jury trial commencing on February 10, 2020.

On February 13th, the jury returned a verdict of guilty on all charges,

2 On February 19, 2019, Appellant was convicted of two counts of second-
degree murder and related offenses for an unrelated gunpoint robbery that
occurred on October 31, 2016. His direct appeal from that conviction is
pending before this Court. See Commonwealth v. Coleman, 672 MDA
2020.

3 Rooks was also arrested and charged with criminal homicide and related
offenses. On July 30, 2020, he entered a guilty plea to one count of conspiracy
to commit robbery and was sentenced to a term of nine months’ to four years’
imprisonment. See Commonwealth v. Rooks, CP-41-CR-0000353-20109.

418 Pa.C.S. 8§ 2201(a), 3701(a)(1)(i)-(iii), 903(a)(1), 907(b), 3502(a)(1).

Appellant was also charged with conspiracy to commit homicide,
persons not to possess firearms and firearms not to be carried without a
license. See 18 Pa.C.S. §§ 6105(c)(2), 6106. The trial court granted
Appellant’s pretrial motion to sever the firearms offenses, and the
Commonwealth subsequently nolle prossed those charges after the jury’s
verdict. See Order, 10/22/19, at 1; Order, 4/15/20. The Commonwealth also
withdrew the second count of conspiracy. See Order, 2/13/20.
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specifically finding Appellant guilty of both first- and second-degree murder.
The trial court immediately proceeded to sentencing, whereupon it imposed
the mandatory sentence of life imprisonment without parole.>

Appellant filed a timely post-sentence motion challenging the weight of
the evidence supporting his convictions, and asserting the trial court
improperly charged the jury. See Appellant’s Post Sentence Motion, 2/24/20,
at 3-5. On May 6, 2020, the trial court entered an order and opinion denying
Appellant relief. This timely appeal follows.®

Appellant raises the five issues for our review:

I. Whether the verdicts of guilty were based on insufficient
evidence[?]

IT1. Whether the verdicts of guilt were against the weight of the
evidence[?]

III. Did the trial court abuse its discretion by permitting the jury
to have inflammatory and overly prejudicial photos in its
possession during deliberations?

IV. Did the trial court err in failing to charge the jury with a
failure to call potential witness instruction even though the
Commonwealth failed to call three of the eyewitnesses who
were at the scene of the crimes?

> The court imposed concurrent sentences on the remaining offenses, but
directed that the life sentence run consecutively to any other sentences
Appellant was then serving. See Order, 2/13/20, at 1- 5 (unpaginated). As
noted supra, Appellant was convicted of two counts of second-degree murder
a year earlier. See Commonwealth v. Coleman, 672 MDA 2020.

6 Appellant complied with the trial court’s directive to file a concise statement
of errors complained of on appeal pursuant to Pa.R.A.P. 1925(b). On
September 2, 2020, the trial court filed a comprehensive, 28-page opinion.

-5-
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V. Did the trial court err by precluding the exculpatory
testimony of Leon Hall who would have testified that one of
the eyewitnesses who testified against [Appellant] admitted
to committing the crimes[?]

Appellant’s Brief at 7.

Preliminarily, we set forth the relevant law and standards of review
concerning the claims raised by Appellant on appeal. Challenges to the
sufficiency and weight of the evidence supporting a conviction are discrete
inquiries:

A claim challenging the sufficiency of the evidence is a
question of law. Evidence will be deemed sufficient to support the
verdict when it establishes each material element of the crime
charged and the commission thereof by the accused, beyond a
reasonable doubt. . . . When reviewing a sufficiency claim the
court is required to view the evidence in the light most favorable
to the verdict winner giving the prosecution the benefit of all
reasonable inferences to be drawn from the evidence.

A motion for new trial[,] on the grounds that the verdict is
contrary to the weight of the evidence, concedes that there is
sufficient evidence to sustain the verdict. Thus, the trial court is
under no obligation to view the evidence in the light most
favorable to the verdict winner. An allegation that the verdict is
against the weight of the evidence is addressed to the discretion
of the trial court. . . .

Commonwealth v. Widmer, 744 A.2d 745, 751-52 (Pa. 2000) (citations

omitted). Thus, when considering a weight claim,

an appellate court must review the trial court’s exercise of
discretion. ... We do not contemplate the underlying question of
whether the verdict actually was against the weight of the
evidence. Rather, we evaluate the trial court’s decision of that
issue, and we do so under an abuse of discretion standard.

Commonwealth v. Clemons, 200 A.3d 441, 463-64 (Pa. 2019) (citation

omitted), cert. denied, 140 S. Ct. 176 (2019). “In order for a defendant to

-6 -
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prevail on a challenge to the weight of the evidence, ‘the evidence must be so
tenuous, vague and uncertain that the verdict shocks the conscience of the
court.”” Commonwealth v. Talbert, 129 A.3d 536, 546 (Pa. Super. 2015).

Questions concerning the admissibility of evidence are within the
discretion of the trial court, and “only a showing of an abuse of that discretion,
and resulting prejudice, constitutes reversible error.” Commonwealth v.
Sanchez, 36 A.3d 24, 48 (Pa. 2011) (citations omitted). Photographic
evidence may be deemed inflammatory and inadmissible following a two-step

analysis:

“First, the court must decide whether a photograph is
inflammatory by its very nature. If the photograph is deemed
inflammatory, the court must determine whether the essential
evidentiary value of the photograph outweighs the likelihood that
the photograph will improperly inflame the minds and passions of
the jury.” The availability of alternate testimonial evidence does
not preclude the admission of allegedly inflammatory evidence.

Id. at 49 (citations omitted). Further, the trial court has the discretion to
determine what evidence or exhibits the jury may view during deliberations.
See Pa.R.Crim.P. 646(A) (“"Upon retiring, the jury may take with it such
exhibits as the trial judge deems proper[.]”); Commonwealth v. Haney, 131
A.3d 24, 38-39 (Pa. 2015).

A trial court’s refusal to give a requested jury instruction does not
constitute reversible error unless the defendant was prejudiced by the court’s

refusal. Commonwealth v. Miller, 172 A.3d 632, 645 (Pa. Super. 2017).

“When evaluating the propriety of jury instructions, this Court will
look to the instructions as a whole, and not simply isolated
portions, to determine if the instructions were improper.” A trial

-7 -
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court has “broad discretion in phrasing its instructions, and may
choose its own wording so long as the law is clearly, adequately,
and accurately presented to the jury for its consideration.” “Only
where there is an abuse of discretion or an inaccurate statement
of the law is there reversible error.”

Id. (citations omitted).

Hearsay statements, though generally precluded, may be admissible if
a defendant establishes, inter alia, “the declarant is unavailable as a witness”
and the statement is against the declarant’s interest. Pa.R.E. 804(b)(3). The

Rule defines a statement against interest as one that:

(A) a reasonable person in the declarant’s position would have
made only if the person believed it to be true because, when
made, it . . . had so great a tendency . . . to expose the declarant
to civil or criminal liability; and

(B) is supported by corroborating circumstances that clearly
indicate its trustworthiness, if it is offered in a criminal case as
one that tends to expose the declarant to criminal liability.

Pa.R.E. 804(b)(3)(A)-(B). As with any evidentiary claim, the determination
of whether a statement meets the exception to the hearsay requirement lies
within the discretion of the trial court. Commonwealth v. Benson, 10 A.3d
1268, 1274-74 (Pa. Super. 2010).

Appellant first argues the evidence was insufficient to support his
convictions. He contends the Commonwealth’s only eyewitness who identified
Appellant as the shooter — Rooks — was not credible because he was also
charged with the crime. Appellant’s Brief at 14. Appellant also maintains
Rooks’ testimony was contrary to the physical evidence, i.e., where Rooks
claimed he wore the sleeve over his head, his DNA was not found on the item.

See id. at 14-15, 18. Further, Appellant asserts Small, the only eyewitness

-8 -
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to the shooting who was not charged, testified that he heard Rooks’ voice in
prison sometime after the incident and “did not recognize it as one of the
shooters who forced him to the ground.” Id. at 15-16. Appellant also
emphasizes that another witness who was in the house at the time of the
shooting, Lewis Martin, testified that neither of the culprits was Appellant,
whom he had known for more than 12 years and would have recognized. See
id. at 16. Martin also stated that neither of the robbers had dreadlocks, yet
Rooks testified he had dreadlocks at the time of the shooting. See id. at 19.
Lastly, Appellant points to the testimony that he was wearing a baseball hat
that time of the shooting, but the hat recovered from the crime scene had no
blood on it. Id. at 20.

Appellant relies on these same arguments in his second issue, asserting
the verdicts were against the weight of the evidence.” See Appellant’s Brief
at 21. He further contends the benefit Rooks received from the prosecution
for his testimony, “in addition to his uncorroborated testimony regarding his
dreadlocks as well as the lack of DNA on a mask that he is alleged to have
worn, makes [Rooks’] testimony unreliable and not credible.” Id. Appellant
also emphasizes the Commonwealth did not call Lewis Martin as a witness,

when Martin told police on the day of the shooting that Appellant was not

7 We note Appellant properly preserved his weight of the evidence claim by
raising it in a timely post-sentence motion. See Pa.R.Crim.P. 607(A)(3);
Appellant’s Post Sentence Motion, 2/24/20, at 3-5.

-9-
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involved. See id. at 22. Thus, Appellant maintains the jury’s verdict was
speculative and against the weight of the evidence. Id. at 23.

In his third issue, Appellant contends the trial court abused its discretion
when it “permitted the jury to view inflammatory photographs even though
[Appellant] was not disputing that the decedent was shot to death.”
Appellant’s Brief at 23. He insists that photographs were not relevant, and
the court failed to explain “how the photos were not inflammatory and
prejudicial to the jury[.]” Id. at 26. Appellant also claims “the photos should
not have been illuminated in the dark to further emphasize . . . their shocking
nature to the jury.” Id.

Next, Appellant insists the trial court erred when if failed to instruct the
jury to draw an unfavorable inference from the fact that the Commonwealth
failed to call two witnesses — Jeffrey Green and Jerry Green. See Appellant’s
Brief at 26, 29; see also Pa. SSJI (Crim), § 3.21A (Failure to Call Potential
Witness). He maintains the witnesses were “material,” he was not able to
locate them, but the Commonwealth was “aware as to [their] location.” Id.
at 29.

Lastly, Appellant argues the trial court abused its discretion when it
excluded, as hearsay, testimony that another person admitted to shooting the
victim. Appellant’s Brief at 30. He claims Leon Hall would have testified that
“shortly after the shooting” he spoke to Jamal Brown, and that Brown admitted

he was the shooter. Id. Appellant contends Hall’'s proposed testimony was

- 10 -
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relevant, and admissible as a statement against interest pursuant to Pa.R.E.
804(b)(3).

Upon our review of the record, the parties’ briefs, and the relevant
statutory and case law, we conclude the trial court’s September 2, 2020,
opinion thoroughly addresses and properly disposes of Appellant’s claims on
appeal. Accordingly, we rest on its well-reasoned bases. See Trial Ct. Op. at
3-10 (evidence was sufficient to prove beyond a reasonable doubt that
Appellant “while wearing a mask and armed with a firearm” entered the
residence intending to rob the victim, and during the course of the robbery,
fatally shot the victim in the head); 10-19 (the verdict “was not so contrary
to the evidence as to shock one’s sense of justice[;]” the testimony did not
establish there would have been blood on the hat had Appellant worn it during
the shooting; Martin admitted under cross-examination “he could not see
either of [the robbers’] faces” because one was wearing a ski mask and the
other had his face partially covered; Rooks testified he had no agreement with
the Commonwealth in exchange for his testimony; Small testified that when
he heard Rooks’ voice in prison he did not connect it to the shooting because
he “wasn’t thinking about it”); 19-22 (photographs of the victim’s body were
not inflammatory or unduly prejudicial, but instead relevant to show

“stippling,” in order to estimate firing distance);8 22-25 (Appellant not entitled

8 We note Appellant’s argument in his brief differs from that in his Rule
1925(b) concise statement, where he challenged only the trial court’s decision

-11 -



J-501025-21

to failure to call witness instruction because the witnesses were equally
available to both parties, and proposed testimony would have been irrelevant
or cumulative); 25-28 (Hall’s proposed testimony — that Brown admitted he
was the shooter — was hearsay and did not meet the exception as a statement
against interest because Brown was not unavailable to testify, his purported
admission was “very vague,” and it was not made under circumstances
indicating its trustworthiness).

Judgment of sentence affirmed. We direct that a copy of the trial court’s
September 2, 2020, opinion be filed along with this memorandum and

attached to any future filings in this case.

Judgment Entered.

Joseph D. Seletyn, Esq
Prothonotary

Date: 04/23/2021

to allow the jury to have the photographs in its possession during
deliberations. See Appellant’s Concise Statement of Matters Complained of
on Appeal Pursuant to Rule 1925(B) Order, 6/12/20. For that reason, we
could consider this claim waived. See Pa.R.A.P. 1925(b)(4)(vii) (“Issues not
included in the Statement and/or not raised in accordance with the provisions
of this paragraph (b)(4) are waived.”).

-12 -























































































