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Joseph Oesterle Thiers appeals the denial of his request for relief under
the Post Conviction Relief Act ("PCRA"), 42 Pa.C.S.A. §§ 9541-9546. We affirm
on the basis of the PCRA court’s opinion.

In 2015, Thiers entered an open guilty plea to four counts of Aggravated
Assault! for causing serious bodily injury to two victims and for attempting to
cause serious bodily injury to two police officers. Thiers entered his guilty plea
in light of the Commonwealth’s agreement not to seek the mandatory
minimum sentence of 20 to 40 years for shooting at a police officer, or the
mandatory minimum sentence for use of a deadly weapon. The
Commonwealth offered Thiers an aggregate sentence of 15 to 30 years’

imprisonment, which he refused in favor of his open plea. Thereafter, the trial

118 Pa.C.S.A. § 2702(a)(1).
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court sentenced Thiers to an aggregate sentence of 22 to 44 years’
imprisonment and, pursuant to the plea agreement, marked the remaining
charges, including multiple counts of criminal attempt to commit homicide and
simple assault, as nol prossed. Thiers filed a timely post-sentence motion and
request to modify his sentence, and the trial court denied the motion in
October 2015. This Court affirmed Thiers’ judgment of sentence on November
29, 2017. Thiers did not seek discretionary review in our Supreme Court.

In December 2018, Thiers filed the instant, timely PCRA petition. The
PCRA court held a hearing in March 2019 at which both Thiers and his trial
counsel testified. Thiers contended that his trial counsel was ineffective for
advising him to reject the Commonwealth’s offer of 15 to 30 years of
imprisonment and instead representing to him that the court would likely
impose a sentence of 40 to 70 months’ incarceration. Thiers also maintained
that his counsel never informed him of the maximum sentence he could
receive for the crimes charged or about his right to withdraw his guilty plea.
Further, he asserted that his trial counsel failed to give him a copy of an
expert’s report until after he was sentenced. Thiers argued that he thus never
had the opportunity to correct factual discrepancies in the report.

However, during cross-examination, Thiers admitted that in both his oral
and written plea colloquies he stated that his trial counsel had told him about
the potential statutory maximum sentence he faced. Thiers further

acknowledged that in his written colloquy, he stated he was aware he had 10
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days from the date he was sentenced to withdraw his guilty plea. He claimed
he made these acknowledgments simply to go along with counsel’s plan.
Conversely, Thiers’ trial counsel testified that after receiving Thiers’
permission, he met with the prosecution and was able to negotiate their
agreement not to seek the mandatory minimum sentences. Counsel then
explained that he presented Thiers with the Commonwealth’s proposed plea
deal but did not advise him to either accept or reject the deal. Further, counsel
stated that he did not tell Thiers that he could obtain a sentence of 40 to 70
months for him. Rather, according to counsel, he relayed to Thiers that if he
entered an open plea, he could not control the amount of prison time the trial
court might impose. Counsel also said that he informed Thiers about the
maximum aggregate sentence he could receive and about his post-sentence
rights, including the right to withdraw his guilty plea. Finally, trial counsel
asserted that he had reviewed the contested expert’s report with Thiers before
submitting it to the court. Following the hearing, the court denied the petition.

On appeal, Thiers presents the following issues for our review:

1. Whether Attorney Sean Cullen provided ineffective assistance
of counsel by advising [Thiers] to reject the offer by the
Commonwealth of 15 to 30 years based on Attorney Sean
Cullen’s suggestion that an open plea to the charges would
likely result in a total sentence of 40 to 60 months? More
specifically, at the PCRA hearing, Attorney Sean Cullen did not
articulate a legally sufficient basis or strategy for his failure to
appropriately advise [Thiers]. Therefore, [Thiers’] plea was not
knowing, intelligent or voluntary.

2. Whether Attorney Sean Cullen provided ineffective assistance
of counsel by failing to advise [Thiers] that the maximum
possible sentence that [Thiers] could receive was 40 to 80
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years? More specifically, counsel also failed to advise [Thiers]
of his right to withdraw his guilty plea within ten days of having
pled guilty and failed to instruct [Thiers] of his right to withdraw
his guilty plea within ten days of being sentenced. At the PCRA
hearing, Attorney Sean Cullen did not articulate a legally
sufficient basis or recognizable strategy for his failure to do so.
Therefore, [Thiers’] plea was not knowing, intelligent or
voluntary.

3. Whether Attorney Sean Cullen provided ineffective assistance
of counsel by failing to obtain and review the report of [Thiers’]
expert prior to it being submitted to the [c]ourt for sentencing
which contained significant factual errors? More specifically,
[Thiers’] attorney never presented it to [Thiers] prior to
submitting it to the [c]ourt. At the PCRA hearing, Attorney Sean
Cullen did not articulate a legally sufficient basis or strategy for
his failure to do so.

Thiers’ Br. at 7-8.

Our standard of review of an order denying PCRA relief is limited to
determining “whether the PCRA court’s determination is supported by
evidence of record and whether it is free of legal error.” Commonwealth v.
Hart, 199 A.3d 475, 481 (Pa.Super. 2018) (citation omitted). We are bound
by any credibility determinations made by the PCRA court that are supported
by the record but apply a de novo standard of review to the PCRA court’s legal
conclusions. Commonwealth v. Medina, 92 A.3d 1210, 1214-15 (Pa.Super.
2014) (en banc).

Thiers challenges the effectiveness of trial counsel. We presume counsel
was effective. Commonwealth v. Lesko, 15 A.3d 345, 380 (Pa. 2011).
Therefore, Thiers bore the burden of pleading and proving all of the following:

(1) the underlying claim has arguable merit;
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(2) no reasonable basis existed for counsel’s actions or failure to
act; and

(3) petitioner suffered prejudice as a result of counsel’s error such
that there is a reasonable probability that the result of the
proceeding would have been different absent such error.

Id. at 373.

The PCRA court denied all of Thiers’ ineffectiveness claims, and we
affirm based on the Pa.R.A.P 1925(a) opinion of the Honorable Thomas P.
Rodgers. In his first claim, Thiers contends that his trial counsel was ineffective
for advising him to reject the Commonwealth’s plea offer and instead asserting
that his open guilty plea would likely result in the sentencing court imposing
a sentence of 40 to 70 months’ incarceration. Similarly, in his second claim,
Thiers maintains that his trial counsel was ineffective for failing to inform him
of his possible maximum sentence and about his right to withdraw his guilty
plea. The PCRA court specifically determined that trial counsel’s testimony
regarding Thiers’ first two issues was credible. In short, the court concluded
that counsel had properly informed Thiers about the Commonwealth’s offer,
his potential sentence, and his right to withdraw his guilty plea. Thus, the
PCRA court found that Thiers’ counsel was not ineffective. See PCRA Ct. Op.,
7/13/20, at 19-20.

In his third claim, Thiers argues that his counsel was ineffective for
failing to review an expert’s report with him prior to submitting it to the court.
He argues that the report contained incorrect dates as well as inaccurate

statements regarding his temperament. However, Thiers never explains how
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these alleged inaccuracies prejudiced him and the PCRA court explains that
none of the alleged errors factored into the court’s fashioning of Thiers’
sentence. Moreover, counsel asserted that he had reviewed the expert report
with Thiers and the court found counsel’s testimony to be credible. Thus, once
again, the PCRA court concluded that Thiers did not prove that his trial counsel
was ineffective. Id. at 20-21.

After a review of the parties’ briefs, the certified record, and the relevant
law, we find no abuse of discretion or error in the PCRA court’s denial of relief.
We thus affirm the rejection of Thiers’” PCRA petition on the basis of Judge
Rodgers’ opinion.

Order affirmed.

Judgment Entered.

4
seph D. Seletyn, Esd
Prothonotary

Date: 6/2/2021
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OPINION

I. INTRODUCTION

Joseph Oesterle Thiers (“Appellant”) has appealed to the Superior
Court of Pennsylvania (“Superior Court”) from this court’s June 24, 2019
order dismissing Appellant’s petition filed under the Post Conviction Relief
Act (“PCRA”), 42 Pa.C.S.A. 8§ 954 1-9546 following an evidentiary hearing on

March 22, 2019. Appellant’s appeal is without merit for the reasons set

forth below.

II. FACTS AND PROCEDURAL HISTORY
The relevant facts and procedural history underlying this appeal are ¢

follows.! On Saturday, October 19, 2013, Appellant drove to Double Vision

Except where noted, the facts and history are taken from this court’s opinion on direct
appeal docketed on September 21, 2016, incorporated herein, and the memorandum opinion












had sustained in California before returning to Pennsylvania. (N.T. Hearing
on Defendant’s Petition for Post-Sentence Motion and Request to Modify
Sentence 8/20/15, at 3-5).

On October 21, 2015, the court issued an order denying Appellant’s
post-sentence motions. Appellant did not file a motion to withdraw his guilty
plea. Instead, Appellant engaged current counsel, who filed a timely notice
of appeal on November 16, 2015. On September 21, 2016, this court issued
its opinion, and the Superior Court affirmed the judgment of sentence in a
memorandum opinion filed on November 29, 2017. Appellant did not seek
discretionary review.

On December 31, 2018, Appellant filed his first petition under the
PCRA. Therein, Appellant alleged for the first time that he had rejected the
Commonwealth’s offer of fifteen (15) to thirty (30) years because Attorney
Cullen had explicitly advised him that he could get Appellant a maximum
sentence of forty (40) to seventy (70) months and that Appellant would be
placed in a facility in Montgomery County. Additionally, according to
Appellant, Attorney Cullen did not provide effective assistance of counsel
because he failed to advise Appellant of Appellant’s right to withdraw his
guilty plea within ten (10) days of sentencing and by failing to review and
correct Appellant’s expert, Dr. Samuel’s report before submitting it to the

court.  (Petition for Relief Under the Post-Conviction Relief Act filed

12/31/18).



The undersigned presided over a hearing on the petition on March 22,
2019. Appellant presented the testimony of his sister Karen Luft and
brother Stephen Thiers before testifying himself. Notably, neither Mrs. Luft
nor Mr. Thiers was ever present when Attorney Cullen met with or advised
Appellant. (N.T. PCRA Hearing at 14, 23). Appellant testified that, inter alia,
Attorney Cullen advised him to reject the Commonwealth’s offer of fifteen
(15) to thirty (30) years, Attorney Cullen never advised him of the statutory
maximum that a judge could sentence him to and that he was not aware
that he could have received forty (40) to eighty (80) years until after he had
been sentenced. (Id. at 41). Moreover, Appellant claimed Attorney Cullen
had told Appellant that he could get Appellant a forty (40) to seventy (70)
month maximum sentence for the four (4) aggravated assaults. (Id. at 38,
40-42, 49, 76). Appellant’s PCRA Counsel asked Appellant whether Attorney
Cullen had ever informed him that Appellant had the right to withdraw his
plea within ten (10) days of entering the plea, to which Appellant responded
no. (Id. at 43). Appellant also claimed that he was never advised that he
had ten (10) days to request to withdraw his plea after sentencing. (Id.).
Appellant testified that Attorney Cullen never advised him in writing that he
had ten (10) days from either of those proceedings to withdraw his plea. (Id.
at 44). Appellant also asserted that Attorney Cullen did not give him a copy
of Dr. Samuel’s report until after sentencing, so Appellant could not have

corrected the factual discrepancies in the report before sentencing. (Id. at



45). Appellant noted some incorrect dates, denied telling Dr. Samuel! that he
had a short fuse and he did not recollect telling Dr. Samuel “anything about
overactiveness, distress, impulsivity and irritability.” (Id. at 46-47).
Appellant also took issue with some of Dr. Samuel’s opinions, including the
opinion that the history of physical abuse Appellant experienced as a child
made it difficult for him to control his moods. (Id. at 68). Appellant insisted
had he known he could have received a higher sentence than what the
Commonwealth offered by pleading open, he would have “taken a good
portion of it to trial.” (Id. at 49).

On cross examination, Counsel for the Commonwealth walked
Appellant through both his oral and written guilty plea colloquies wherein he
acknowledged Attorney Cullen had gone through the guidelines with him, as
well as the statutory maximum sentences and the possibility of consecutive
sentences. (Id. at 52-54). Additionally, Appellant read the section from his
written colloquy where he had acknowledged that he had ten (10) days from
sentencing within which to file a motion to withdraw his guilty plea. (I/d. at
61-62). Appellant claimed that his acknowledgement of his rights at the
guilty plea hearing and at sentencing was merely him “going along with the
plan” and that he had probably committed perjury. (Id. at 70, 76). This
court found Appellant’s testimony less than credible at times and completely

incredible at other times.


















2. Attorney Sean Cullen provided ineffective assistance of
counsel by failing to advise Petitioner that the maximum
possible aggregate sentence that Petitioner could receive was 40
to 80 years. Counsel also failed to advise Petitioner of his right
to withdraw his guilty plea within ten days of having pled guilty
and failed to instruct Petitioner of his right to withdraw his
guilty plea within ten days of being sentenced. At the PCRA
hearing, Attorney Sean Cullen did not articulate a legally
sufficient basis or cognizable strategy for his failure to do so.
Therefore, Petitioner’s plea was not knowing, intelligent or
voluntary.

3. Attorney Sean Cullen provided ineffective assistance of
counsel by failing to obtain and review the report of Petitioner’s
expert prior to it being submitted to the Court for sentencing
which contained significant factual errors. Petitioner’s attorney
never presented it to Petitioner prior to submitting it to the

Court. At the PCRA hearing, Attorney Sean Cullen did not
articulate a legally sufficient basis or strategy for his failure to

do so.

(Appellant’s Statement, filed August 14, 2019).

IV. DISCUSSION

Preliminarily, this court notes that Appellant is not seeking to
withdraw his guilty plea. Rather, Appellant seeks a new sentencing
hearing.*  Appellant contends that his guilty plea counsel provided
ineffective assistance of counsel by advising him not to take the offer of
fifteen (15) to thirty (30) years from the Commonwealth because Attorney
Cullen purportedly told Appellant that Attorney Cullen could get him forty
(40) to seventy (70) months on four counts of aggravated assault, two of

which were against Montgomery County Police Officers. Moreover, according

4 Appellant has not explained what he would seek at a new sentencing hearing.
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to Appellant, Attorney Cullen provided ineffective assistance of counsel by
failing to inform Appellant of the maximum exposure Appellant faced on the
aggravated assault charges. The record belies these claims.

In Commonwealth v. Baumhammers, the Pennsylvania Supreme Court
reiterated the applicable, well-settled law as follows:

To be eligible for relief, a PCRA petitioner must establish by a
preponderance of the evidence that his conviction or sentence
resulted from one or more of the circumstances enumerated in
Section 9543(a)(2) of the PCRA, and that the allegation of error
has not been previously litigated or waived. See, e.g.,
Commonwealth v. Sneed, 616 Pa. 1, 16-17 & n.13, 45 A.3d
1096, 1105 & n.13 (2012). For present purposes, the
circumstances that would warrant relief are a constitutional
violation, or ineffective assistance of counsel, which so
undermined the reliability of the truth determining process that
no reliable adjudication of guilt or innocence could have taken
place.

625 Pa. 354, 364, 92 A.3d 708, 714 (2014).
The appellate court’s longstanding standard of review provides:
When reviewing an order granting PCRA relief, we must
“determine whether the decision of the PCRA court is supported
by the evidence of record and is free of legal error.”
[Commonwealth v. Melendez—Negron, 123 A.3d 1087, 1090
(Pa.Super.2015)] (citation omitted). Moreover, we will not
disturb the findings of the PCRA court unless those findings
have no support in the certified record. Id. (citation omitted).
Commonwealth v. Rivera, 154 A.3d 370, 377 (Pa.Super. 2017) (en band),
appeal denied, 642 Pa. 121, 169 A.3d 1072 (2017).
The scope of review is limited to the PCRA court’s findings and the

evidence of record, viewed in the light most favorable to the prevailing party

in the PCRA court proceeding. Commonwealth v. Busanet, 618 Pa. 1, 17, 54
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unknowing plea. Where the defendant enters his plea on the

advice of counsel, the voluntariness of the plea depends on

whether counsel's advice was within the range of competence

demanded of attorneys in criminal cases.
Commonwealth v. Timchak, 69 A.3d 765, 769 (Pa.Super. 2013). Accord
Commonwealth v. Robinson, 185 A.3d 1055, 1063 (Pa.Super. 2018) (en
band), appeal denied, 192 A.3d 1105 (Pa. 2018) (citing Hickman, 799 A.2d at
141). “Any deficiency in plea counsel’s representation ... must necessarily
have existed (if it existed at all) at the time of the plea.” Robinson, supra. An
appellate court will conclude that counsel's chosen strategy lacked a
reasonable basis only if the appellant proves_that “an_alternative not chosen
offered a potential for success substantially greater than the course actually
pursued.” Commonwealth v. Chmiel, 612 Pa. 333, 361-62, 30 A.3d 1111,
1127 (2011) (citing Commonwealth v. Williams, 587 Pa. 304, 311, 899 A.2d
1060, 1064 (2006)).

An appellate court considers all of the circumstances surrounding the
guilty plea to determine whether the defendant voluntarily entered that plea.
Commonwealth v. Kpou, 153 A.3d 1020, 1023-24 (Pa.Super. 2016) (citing
Commonwealth v. Muhammad, 794 A.2d 378, [383-384] (Pa.Super. 2002)).
Since the law presumes that a defendant who entered a guilty plea was
aware of what he or she was doing, the defendant bears the burden of
proving that he or she did not knowingly, intelligently, and voluntarily enter

the plea. Commonwealth v. Reid, 117 A.3d 777, 783 (Pa.Super. 2015) (citing

Commonwealth v. Pollard, 832 A.2d 517, 523 (Pa.Super. 2003));
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Commonuwealth v. Bedell, 954 A.2d 1209, 1212 (Pa.Super. 2008) (citation
omitted).

A defendant is bound by the statements he or she makes during a
guilty plea colloquy and may not later assert grounds for challenging the
plea that contradict those statements. Timchak, supra at 774 (citation

omitted); Commonwealth v. Brown, 48 A.3d 1275, 1277 (Pa.Super. 2012)

(citation omitted).
[A] defendant who elects to plead guilty has a duty to answer
questions truthfully. We |[cannot] permit a defendant to
postpone the final disposition of his case by lying to the court

and later alleging that his lies were induced by the prompting of
counsel.

Commonwealth v. Yeomans, 24 A.3d 1044, 1047 (Pa.Super. 2011) (citing
Pollard, supra at 524).

Finally, the law does not require that a defendant be pleased with the
outcome of his decision to enter a guilty plea, only that the decision to plead
guilty be knowingly, voluntarily, and intelligently made. Reid, supra at 783
(citation omitted); Timchak, supra at 770 (citation omitted); Bedell, supra at
1212 (citation omitted).

In support of its decision on direct appeal, this court explained as
follows:

Moreover, a review of the record reveals that both counsel and

the court conducted a thorough and comprehensive colloquy in

which Appellant fully participated. Appellant acknowledged that

his attorney had explained to him the elements of the offenses.

Both Mr. Cullen and the assistant district attorney laid out the
factual basis for the plea. Appellant acknowledged that he



understood that he had the right to a jury trial and both Mr.
Cullen and the court went over his trial rights. Mr. Cullen
explained the presumption of innocence and that the
Commonwealth bore the burden of establishing Appellant’s guilt
beyond a reasonable doubt. Both attorneys explained the
permissible range of sentences for aggravated assault as well as
the potential for concurrent or consecutive sentences. Appellant
acknowledged his understanding of the range of sentences.
Appellant also acknowledged twice that he desired to plead
guilty of his own free will, that no promises had been made other
than what had been stated on the record and that he had not
been forced, threatened or coerced into entering a plea.
Additionally, he twice expressed satisfaction with the advice and
representation of his attorney.

Further, Appellant executed a written guilty plea colloquy in
which he also acknowledged all of these rights. Appellant also
admitted in that colloquy that his attorney had explained to him
all of the things that a person must have done to be guilty of the
crimes to which he was pleading guilty and that in fact he had
done all of the things a person must have done to be guilty of
those crimes. He is bound by these statements. Moreover, the
written colloquy outlined Appellant’s trial rights, the
presumption of innocence and the Commonwealth’s burden.
Finally, in the written colloquy, Appellant acknowledged that he
understood his various rights, it was his decision and his alone
to enter a plea, that he had had sufficient time to speak with his
attorney before deciding to plead guilty and that he was satisfied
with his attorney’s representation. The record demonstrates
that Appellant fully understood what the plea connoted and its
consequences.

Instantly, as the record reveals, both counsel and the court
asked Appellant numerous times whether he understood his
rights and he responded that he did. Both counsel and the
court asked Appellant whether he had any questions during the
proceeding and he responded that he did not. When asked at
the close of his thorough plea colloquy whether he wanted the
court to accept his plea, Appellant responded that he did.
Appellant exercised his right to allocution at sentencing. While
doing so, Appellant again admitted his guilt, and he did not
request to withdraw his plea.



Commonwealth v. Thiers, Montgomery County Docket No. 8292-2013, filed
Sept. 21, 2016, at 20-23.5 He is bound by these statements.

Moreover, Appellant could have sought to withdraw his plea but has
never requested to do so even though he claimed he would have taken a good
portion of the case to trial had he known that he could be sentenced to more
than the Commonwealth’s offer. This court listened intently to the testimony
of the witnesses and to the argument of counsel at the PCRA hearing. The
court observed the demeanor of the witnesses and made credibility
determinations. In short, Attorney Cullen provided credible testimony
regarding his general practice as well as his specific recollections about this
particular case.®

Appellant and his Counsel make light of the fact that Attorney Cullen
was able to arrange a meeting with the District Attorney and actually
convince her to take the mandatory minimum sentences off the table.
Apparently, they are unaware of how seriously the Montgomery County

District Attorney’s Office takes shooting at two of their police officers. This

> See Commonwealth v. Strausser, 1052 EDA 2012, 2013 WL 11299433, at *6 (Pa.Super.
Jan. 28, 2013) (unpublished memorandum) (holding appellant failed to demonstrate the
arguable merit prong of his IAC claim because the PCRA court found that his testimony
underlying the claim lacked credibility, particularly in light of the plea colloquy and trial
counsel's testimony to the contrary).

¢ As Attorney Cullen testified, he has been practicing before the Montgomery Country bar for
many years, and many times before this court. The undersigned has found Attorney Cullen to
always be well prepared and meticulous in his oral and written guilty plea colloquies, as
evidenced by his notes on the written colloquy and during the oral colloquy in this matter.
(N.T. PCRA Hearing, Guilty Plea, Commonwealth Exhibit C-2).
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court opines that Attorney Cullen’s experience, reputation and hard work
resulted in the offer from the Commonwealth. That Appellant chose to reject
that offer is also one of Appellant’s rights. That Appellant and his family are
now unhappy with the result does not warrant the relief they seek.
Appellant has not met his burden of demonstrating that his underlying claim
is of arguable merit. Appellant has failed to demonstrate that Attorney
Cullen did not provide effective assistance of counsel.  Accordingly,
Appellant’s first two claims are unavailing.

In his final issue on appeal, Appellant asserts that Attorney Cullen
provided ineffective assistance of counsel by failing to present the report of
Appellant’s expert which contained significant factual errors to Appellant for
review prior to submitting it to the Court. Appellant has not offered an
explanation as to how the outcome of the proceedings would have been
different had the few corrections to the report been made. This claim also
lacks merit.

Appellant’s complaints concerning the report can be distilled into three
categories. Appellant noted some incorrect dates, he denied telling Dr.
Samuel that he had a short fuse, and he did not “recollect saying anything
about overactiveness, distress, impulsivity and irritability” to Dr. Samuel.

When referencing the report and explaining the reasoning in support
of the sentence, the court did not mention any of these dates or adjectives as

a factor in the decision. Rather, the court noted that Dr. Samuel is a well-
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