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COMMONWEALTH OF PENNSYLVANIA : IN THE SUPERIOR COURT OF
: PENNSYLVANIA

JEREMY LAMONT KIMBROUGH

Appellant :  No. 1163 WDA 2021

Appeal from the Judgment of Sentence Entered July 26, 2021
In the Court of Common Pleas of Erie County Criminal Division at No(s):
CP-25-CR-0002613-2019

BEFORE: MCcLAUGHLIN, J., McCAFFERY, J., and PELLEGRINI, J.”
MEMORANDUM BY McCAFFERY, J.: FILED: SEPTEMBER 26, 2022

Jeremy Lamont Kimbrough (Appellant) appeals nunc pro tunc from the
judgment of sentence entered in the Erie County Court of Common Pleas after
his jury convictions of aggravated assault, simple assault, and recklessly
endangering another person (REAP).! On appeal, Appellant challenges the
sufficiency of the evidence for his conviction of aggravated assault,? arguing
the Commonwealth failed to establish he intended to cause serious bodily
injury or acted with extreme indifference to human life. We affirm on the

basis of the trial court opinion.

* Retired Senior Judge assigned to the Superior Court.
118 Pa.C.S. §§ 2701(a)(1), 2702(a)(1), 2705, respectively.

2 Appellant does not assert any issues regarding his convictions of simple
assault and REAP.
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In the early morning hours of September 7, 2019, while attending a
party at a home on East 11th Street in Erie, Pennsylvania, Appellant engaged
in a verbal argument with Karrie Anderson (Victim), his former girlfriend and
the mother of his children. Trial Ct. Op., 12/21/21, at 1. The argument turned
physical when Appellant punched Victim “in the face with such force that she
flew off the porch and onto a concrete sidewalk below.” Id. At trial, Tanisha
Blum, a witness present during the incident, testified that Victim was not the
initial aggressor of the attack. See N.T., 6/17/21, at 59. As a result of the
attack, Victim suffered a traumatic brain injury where she lost a portion of her
skull, declined in cognitive function, and “never fully recovered . . . before her
death on March 19, 2020.”3 Trial Ct. Op. at 1.

Appellant was subsequently charged with aggravated assault and REAP.
This matter proceeded to a two-day jury trial, which began on June 16, 2021.
At the close of the Commonwealth’s case, Appellant made an oral motion for
a judgment of acquittal, arguing the Commonwealth did not establish that
Appellant possessed the specific intent to cause serious bodily injury or, in the
alternative, the recklessness required for aggravated assault. N.T., 6/17/21,

at 73. The trial court denied the motion, stating the testimony reflects that

3 It merits mention that at trial, investigating officers, Erie Police Department
Patrolmen Andrew Miller and Daniel Post, testified Victim was between 5’5 and
5’8 with a “heavier” body type, while Appellant was 6’2 and 195 pounds. N.T.,
6/16/21, at 89, 107.
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serious bodily injury occurred and “came from [Appellant’s] punch by a closed

fist.” Id. at 75. The court looked at the following factors:

the location of the punch, a punch to the face as [V]ictim stood
close by . . . a particularly steep set of stairs with concrete below,
[Appellant] being almost a foot taller than [V]ictim . . . almost 10
inches larger, and . . . no evidence that [V]ictim was the aggressor

. .did sufficiently manifest recklessness to the degree that it
showed . . . an extreme indifference to [V]ictim.

Id. Appellant did not testify or present evidence at trial.

After the conclusion of the trial, the jury found Appellant guilty of one
count each of aggravated assault, simple assault,* and REAP. On July 26,
2021, the trial court sentenced Appellant to a term of 60 to 120 months’
incarceration for the aggravated assault conviction, followed by a term of 24
months’ probation for the REAP conviction.>

Appellant filed a post sentence motion for reconsideration of his
sentence, which the trial court denied on August 4, 2021. On September 10,
2021, Appellant filed a motion to reinstate his appellate rights nunc pro tunc,
which the trial court granted three days later. Appellant filed the present
timely appeal and complied with the trial court’s order to file a concise

statement of errors complained of on appeal pursuant to Pa.R.A.P. 1925(b).

4 Appellant requested the trial court include a jury instruction for the lesser
included offense of simple assault. N.T., 6/17/21, at 81. The trial court
agreed and altered the verdict sheet to include simple assault. Id. at 82.

> Appellant’s conviction for simple assault merged with aggravated assault for
sentencing purposes.
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On appeal, Appellant raises the following issue:

Whether the Commonwealth failed to present sufficient evidence
to find . . . Appellant guilty beyond a reasonable doubt of
aggravated assault?

Appellant’s Brief at 3.6
Our standard of review of a challenge to the sufficiency of the evidence

is well-settled:

The standard we apply in reviewing the sufficiency of the evidence
is whether viewing all the evidence admitted at trial in the light
most favorable to the verdict winner, there is sufficient evidence
to enable the fact-finder to find every element of the crime beyond
a reasonable doubt. In applying the above test, we may not weigh
the evidence and substitute our judgment for the fact-finder. In
addition, we note that the facts and circumstances established by
the Commonwealth need not preclude every possibility of
innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and
inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances. The Commonwealth
may sustain its burden of proving every element of the crime
beyond a reasonable doubt by means of wholly circumstantial
evidence. Moreover, in applying the above test, the entire record
must be evaluated and all evidence actually received must be
considered. Finally, the finder of fact while passing upon the
credibility of witnesses and the weight of the evidence produced,
is free to believe all, part or none of the evidence.

Commonwealth v. Antidormi, 84 A.3d 736, 756 (Pa. Super. 2014) (citation

omitted).

6 While the Commonwealth requested an extension of time to file its appellee’s
brief, which this Court granted on April 12, 2022, a review of the docket
reveals it has not filed the document. See Order, 4/12/22. Nevertheless, this
does not impact our review.
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In Appellant’s sole claim on appeal, he argues the Commonwealth did
not present sufficient evidence to support the intent element of his aggravated
assault conviction. Appellant’s Brief at 7. He states: “"While [Victim] did suffer
a serious bodily injury, the surrounding facts and circumstances do not
suggest that [he] punched [Victim] with the specific intent of inflicting serious
bodily harm upon her.” Id. at 8. Appellant relies on Commonwealth v.
Alexander, 383 A.2d 887 (Pa. 1978), to support his argument that he did not
possess “the requisite criminal state of mind” for the jury to infer that his
actions amounted to an “intent to cause serious bodily injury or a reckless
disregard[.]” Id. at 9. He also claims the Commonwealth “failed to establish
[that he] acted recklessly under circumstances manifesting extreme
indifference to the value of human life.” Id. Appellant maintains that Victim’s
injuries were “catastrophic,” but an “unintended consequence” of his actions.
Id. at 10. He insists that the Commonwealth failed to establish the requisite
intent of aggravated assault, and thus, is entitled to relief. Id.

To be guilty of aggravated assault, an individual must “attempt[ ] to
cause serious bodily injury to another, or cause[ ] such injury intentionally,
knowingly or recklessly under circumstances manifesting extreme indifference
to the value of human life.” 18 Pa.C.S. § 2702(a)(1). “Serious bodily injury”
is any “[b]odily injury which creates a substantial risk of death or which causes
serious, permanent disfigurement, or protracted loss or impairment of

function of any bodily member or organ.” 18 Pa.C.S. § 2301.
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Here, no one disputes that Victim suffered serious bodily injury. We

note:

Where the victim suffers serious bodily injury, the
Commonwealth is not required to prove specific intent.

The Commonwealth need only prove [the defendant] acted
recklessly under circumstances manifesting an extreme
indifference to the value of human life. For the degree of
recklessness contained in the aggravated assault statute to occur,
the offensive act must be performed under circumstances which
almost assure that injury or death will ensue.

Commonwealth v Patrick, 933 A.2d 1043, 1046 (Pa. Super. 2007) (en
banc) (citations omitted).

Regarding Appellant’s sole claim on appeal, after a thorough review of
the record, the briefs of the parties, the applicable law, and the well-reasoned
opinion of the trial court, we conclude Appellant is not entitled to relief. The
trial court opinion comprehensively discusses and properly disposes of his
claim. See Trial Ct. Op. at 3-11 (finding: (1) Appellant’s reliance on
Alexander is misplaced because here, unlike Alexander, the evidence
supports the jury’s conclusion that Appellant did inflict serious bodily injury
on Victim which caused her to suffer a skull fracture and a decline in her
cognitive abilities; (2) the circumstances surrounding Appellant’s attack on
Victim, namely their difference in size, the force of the closed fist punch, their
location when Appellant attacked Victim, and the evidence supporting
Appellant’s pattern of abuse towards Victim, supported the jury’s reasonable
inference that Appellant intended to cause serious bodily injury; (3) the

present facts are similar to Commonwealth v. Burton, 2 A.3d 598 (Pa.

-6 -
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Super. 2010) (en banc), in which a conviction for aggravated assault was
upheld where the aggressor delivered a single blow to a victim who then
experienced serious bodily injury with a real threat of death; (4) Appellant’s
actions were also similar to the defendant’s in Interest of N.A.D., 205 A.3d
1237 (Pa. Super. 2019), where a juvenile defendant delivered one punch while
the victim was not looking and cause them to become unconscious, and a
panel of this Court concluded that the defendant acted “at least recklessly”
manifesting extreme indifference towards the value of human life).
Accordingly, we affirm on the basis of the trial court’s opinion.

We direct that a copy of the trial court’s December 21, 2021, opinion be
filed along with this memorandum and attached to any future filings in this
case.

Judgment of sentence affirmed.

Judgment Entered.

JoSeph D. Seletyn, Es
Prothonotary

Date: 09/26/2022
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