
J-S47010-13 

 

NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.O.P. 65.37 

COMMONWEALTH OF PENNSYLVANIA,   IN THE SUPERIOR COURT OF 
PENNSYLVANIA    

 Appellee    
   

v.   

   
JAMES ERIC O’BRIEN,   

   
 Appellant   No. 1511 WDA 2012 

 

Appeal from the PCRA Order September 4, 2012 
In the Court of Common Pleas of Venango County 

Criminal Division at No(s): CP-61-CR-0000838-2004 
 

BEFORE: BOWES, MUNDY, and COLVILLE,* JJ. 

MEMORANDUM BY BOWES, J.: FILED NOVEMBER 19, 2013 

James Eric O’Brien appeals from the September 4, 2012 order denying 

him PCRA relief.  We affirm.  

 On October 26, 2005, a jury convicted Appellant of second-degree 

murder, third-degree murder, involuntary deviate sexual intercourse, 

kidnapping, and conspiracy.  Appellant’s convictions were based upon his 

participation in the October 27, 1992 kidnapping, sexual assault, and murder 

of eleven-year-old Shauna Howe.  The other two participants in the crime 

were Timothy O’Brien, who was Appellant’s brother, and Eldred Ted Walker.  

Walker pled guilty and testified against Appellant at trial.   

____________________________________________ 

*  Retired Senior Judge assigned to the Superior Court. 
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In October 1992, the three men decided to kidnap a child.  To that 

end, Walker grabbed Shauna as she was walking home along West First 

Street, Oil City, Pennsylvania.  He then gave her to Timothy O’Brien, who 

was waiting with Appellant around the corner.  Timothy placed the child in a 

car, and Appellant drove away while Timothy held her in the back seat.  

Appellant and Timothy took Shauna to Walker’s home and placed her in a 

bedroom.  Walker overheard the victim screaming to Appellant and Timothy 

to let her go and to get off of her.  Appellant and his brother then took 

Shauna to a remote area where she was thrown from a railroad trestle and 

killed.  A body suit that the child was wearing was discovered on October 29, 

1992, the day before her body was found.  Appellant’s seminal fluid was 

found on that article of clothing.  In addition, Appellant’s DNA was 

discovered in Shauna’s mouth.  The autopsy revealed evidence of a sexual 

assault.   

 After trial, the court imposed a judgment of sentence of life 

imprisonment plus fifteen to thirty years, and, on appeal, we affirmed.  

Commonwealth v. O’Brien, 981 A.2d 930 (Pa.Super. 2009) (unpublished 

memorandum).  On March 10, 2010, our Supreme Court denied further 

review.  Commonwealth v. O'Brien, 990 A.2d 729 (Pa. 2010).  On 

September 1, 2010, Appellant filed a timely petition for post-conviction 

relief.  Counsel was appointed, and the matter proceeded to a two-day 

hearing, which was conducted June 14 and 15, 2012.  On September 4, 
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2012, the PCRA court issued an order, with a supporting opinion, denying 

PCRA relief.  This timely appeal followed.  Appellant presents these issues for 

our review:  

1. Whether the PCRA Court erred as a matter of law or abused 

its discretion when it determining that Trial Counsel was not 
ineffective for failing to file a suppression motion to exclude the 

DNA taken by threat of force while the petitioner was at SCI 
Mercer. 

 
2. Whether the PCRA Court erred as a matter of law or abused 

its discretion when determining that Trial Counsel was not 
ineffective for failing to exclude a juror from being a member on 

his jury panel when there were discussions during jury selection 

of the petitioner's guilt, the crime, and the jurors drawing the 
conclusion that the petitioner was already guil[ty]. 

 
3. Whether the PCRA Court erred as a matter of law or abused 

its discretion when determining that Trial Counsel was not 
ineffective when failing to prepare an alibi defense when trial 

counsels [sic] failed to file a notice of alibi, use a DNA expert, 
speak to witnesses to verify the alibi defense, use the deposition 

of a witness Clair Sible whose testimony would shorten the time 
period in which the victim had died and told the petitioner to lie 

on the stand about the woman he was with the weekend of the 
victim's kidnapping, rape and murder because trial counsels [sic] 

failed to interview that woman. 
 

4. Whether the PCRA Court erred as a matter of law or abused 

its discretion when determining that Trial Counsel was not 
ineffective for failing to file a post sentence motion for an illegal 

sentence and for failing delivering the appellate brief before 
filing. 

 
Appellant’s brief, at 5-6. 

 Initially, we note, “On appeal from the denial of PCRA relief, our 

standard and scope of review is limited to determining whether the PCRA 

court's findings are supported by the record and without legal error.”  
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Commonwealth v. Edmiston, 65 A.3d 339, 345 (Pa. 2013).  Appellant’s 

averments relate to the effectiveness of his trial counsel.  As we noted in 

Commonwealth v. Michaud, 70 A.3d 862 (Pa.Super. 2013), we presume 

that counsel was effective, and the defendant bears the burden of proving 

the contrary by a preponderance of the evidence.  To present a successful 

ineffectiveness claim, the PCRA petitioner must “demonstrate that: (1) the 

claim is of arguable merit; (2) counsel had no reasonable strategic basis for 

his or her action or inaction; and (3) counsel's ineffectiveness prejudiced 

him.”  Id.  Additionally, to prove that counsel was ineffective for failing to 

procure a witness, a defendant must establish: “(1) the witness existed; (2) 

the witness was available to testify for the defense; (3) counsel knew of, or 

should have known of, the existence of the witness; (4) the witness was 

willing to testify for the defense; and (5) the absence of the testimony of the 

witness was so prejudicial as to have denied the defendant a fair trial.”  

Commonwealth v. Sneed, 45 A.3d 1096, 1109 (Pa. 2012).  

 Appellant first avers that the PCRA court erred in concluding that trial 

counsel were not ineffective for failing to file a motion to suppress the DNA 

evidence seized from his person.  He acknowledges that, on the two 

occasions that his DNA was collected, he executed documents consenting to 

the procedure.  He maintains that his signature was the product of duress in 

that the second time a DNA sample was procured, the police officer 
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threatened to use force to collect it if Appellant did not agree to permit him 

to do so.   

Appellant had two trial attorneys, William Cisek and 

Wayne Hundertmark.  Mr. Cisek related that he did not recall Appellant 

informing him that the second DNA sample was secured by threat of force 

and that if Appellant “would have raised that issue[,] we would have 

followed up with that.”  N.T. PCRA Hearing, 6/14/12, at 33.  

Mr. Hundertmark’s testimony at the hearing was consistent.   

 The PCRA court credited the lawyers’ testimony and concluded that 

counsel were not ineffective when they failed to challenge the voluntariness 

of the DNA collection since Appellant had executed a form consenting to the 

procedure and since counsel never were informed that the signature was the 

product of force or duress.  As our Supreme Court observed in 

Commonwealth v. Dennis, 17 A.3d 297, 305 (Pa. 2011): 

“A PCRA court's credibility findings are to be accorded great 
deference.  Commonwealth v. Johnson, 600 Pa. 329, 356, 

966 A.2d 523, 539 (2009) (“A PCRA court passes on witness 

credibility at PCRA hearings, and its credibility determinations 
should be provided great deference by reviewing courts.”).  

Indeed, where the record supports the PCRA court's credibility 
determinations, such determinations are binding on a reviewing 

court.  Commonwealth v. Abu–Jamal, 553 Pa. 485, 527, 720 
A.2d 79, 99 (1998). 

 
 As the record supports the determination that Appellant did not tell his 

lawyers about the coercive statements purportedly made by police, they 

could not have been ineffective for failing to present a suppression motion 
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on that ground.  Thus, the PCRA court did not abuse its discretion in failing 

to grant PCRA relief on this claim.  

 After a review of the facts and pertinent law, we reject Appellant’s 

second and third allegations based upon the comprehensive and compelling 

analysis of those claims at pages five through twelve of the PCRA court’s 

September 4, 2012 opinion.  Therein, the court delineated that: 1) all of the 

veniremen who were privy to the conversation about Appellant’s guilt were 

stricken for cause; 2) counsel secured the services of a DNA expert witness 

and that expert informed counsel that he could provide no evidence useful to 

Appellant’s defense; 3) counsel diligently attempted to secure alibi witnesses 

on behalf of Appellant; 4) despite Appellant’s failure to provide notice of 

intent to present an alibi, Appellant’s alibi for part of the period wherein the 

crimes were committed was presented to the jury by means of his brother’s 

witnesses on the subject; 5) the proof that was to be secured by the use of 

the deposition of Clair Sibble was revealed to the jury through the testimony 

of another witness; and 6) the testimony of trial counsel, who always met 

with Appellant jointly, belied Appellant’s averment that they told him to 

perjure himself before the jury.   

 Appellant’s final position is undeveloped by citation to pertinent 

authority.  Appellant’s brief at 22.  Moreover, he implicitly concedes the 

validity of the PCRA court’s resolution of those claims.  Specifically, Appellant 

acknowledges that his legality-of-sentence claim actually related to the 
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consecutive nature of his sentences, which he acknowledges pertains to the 

discretionary aspects of his sentence.  See Commonwealth v. Austin, 66 

A.3d 798, 808-09 (Pa.Super. 2013) (“Pennsylvania law affords the 

sentencing court discretion to impose its sentence concurrently or 

consecutively to other sentences being imposed at the same time or to 

sentences already imposed.”).  He also indicates that appellate counsel met 

with him on several occasions prior to filing the appellate brief on direct 

appeal.  Hence, we decline to consider his allegations in that section of his 

brief further.  Commonwealth v. McDermitt, 66 A.3d 810, 814 (Pa.Super. 

2013) (holding that, under well-settled authority, undeveloped allegations of 

ineffectiveness were waived).  

 Order affirmed.  

Judgment Entered. 

 

 

Joseph D. Seletyn, Esq. 

Prothonotary 

 

Date: 11/19/2013 

 

  



         
 

   
 

 

   
 

    

  

 

   

     

 
           

              

                

            

                

      

                

                

            

                

            

                

               

              

             

              

 

 

    

  



               

   

              

            

             

               

              

                   

               

                 

                 

                 

               

                

             

                  

               

            

           

                  

               

           

 



              

    

           
           

         
           

 
           

         
          

            
            

   
          

           
      

             
         

        
           
        

   

              

              

                    

          

               

            

              

                

                 

                 

 
 



 
             

               

              
  

                  

                

                 

              

                 

           

             

               

               

                    

                 

              

             

    

              

              

                 

             

                

                 

 



             
 

                 
 

               
 

               

             

                

               

                   

       

              

               

                 

              

              

              

                

                 

                

               

                  

               

              

                

 



  
           

  

                  

                

               

             

             

                  

                    

                     

                

                     

               

               

                  

              

            

                  

                   

               

                 

                 

               

              

 



 
               

   
                

                 

                     

                   

                     

              

              

                

                 

                  

                

                

                 

                   

                  

              

               

                 

                

            

                 

 



               

            

                

                  

                  

                 

                  

                  

              

              
            

            
           

             
          

         
            

          
             

            
           
           

          
       

          

    
                

             

              

                

             

           

 



          

            

           

             

                    

                 

             

               

                

                    

             

              

                  

              

                 

                 

                 

                 

                    

                   

                

                  

                  

 



               

               

                

              

                    

               

               

                

                 

                   

                    

                   

               

             

              

                 

               

     

             

                   

                 

               

                 

 



                 

               

                

                   

                  

                 

              

              

            

           

             

                

                  

               

                 

               

                 

                  

                    

             

             

                

             

 



                

               

  

        
          

       
        

        

            
           

           
      

          
         

               
           
     

            
           
           

      
            

   
          

             
             

       
     

        
    

            
       

            
    

            
         

    
    
    
      
           
      

 



      
          
           

            
    

               

                 

                
  

                

                 

                

                 

                 

            

                

                

                   

              

             

                

                 

                

                   

                   

              

   



             

                   

                

                  

                

                 

            

              

              

             

             

               

             

                

                 

               

              

            

                

                

              

        

 



                  

             

            

             

             

              

             

           

             

       

          
           
               
             

         
           

             
        

       
              

             
         

        
            

       
         

            
        

          
         

         
          
        

        
          

 



         

          
        

             
           
         

         
  

     

            

                

             

            

              

                

                   

              

             

                

                 

                

               

             

             

                 

   

 



            

                 

            

              

                 

               

               

                

                 

            

                  

                  

                 

                    

                

              

             

              

               

             

             

                

 

  



             

                 

                 

               

      

             

              

                 

  
   

 


