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NON-PRECEDENTIAL DECISION – SEE SUPERIOR COURT I.O.P 65.37 

 
COMMONWEALTH OF PENNSYLVANIA 

 

: 

: 

IN THE SUPERIOR COURT OF 

PENNSYLVANIA 
v. :  

 :  
JAMES AUGUSTUS YORK, : No. 342 EDA 2012 

 :  
                                 Appellant :  

 
 

Appeal from the Judgment of Sentence, November 22, 2011, 
in the Court of Common Pleas of Lehigh County 

Criminal Division at No. CP-39-CR-0003703-2010 
 

 

BEFORE:  FORD ELLIOTT, P.J.E., BENDER AND SHOGAN, JJ. 
 

 
MEMORANDUM BY FORD ELLIOTT, P.J.E.: FILED MAY 31, 2013 

 
 Appellant challenges the judgment of sentence imposed following his 

conviction for homicide by vehicle, accidents involving death or personal 

injury while not properly licensed (“accidents without license”)(2 counts), 

drivers required to be licensed, limitations on backing on limited access 

highway, careless driving,1 involuntary manslaughter, and recklessly 

endangering another person (8 counts).2  Finding no error, we affirm. 

                                    
 
1 75 Pa.C.S.A. §§ 3732(a), 3742.1(a), 1501(a), 3702(b) and 3714(a), 
respectively. 

 
2 18 Pa.C.S.A. §§ 2504(a) and 2705, respectively. 
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 Appellant’s convictions arose from an incident that occurred on the 

morning of July 17, 2010 on I-78 near Allentown.  Appellant was driving a 

passenger van carrying numerous passengers on a trip to Dorney Park and 

Wildwater Kingdom.  After appellant missed the exit to Dorney Park, he 

pulled the van over to the berm.  Appellant then proceeded to back the 

vehicle up in order to re-access the exit.  According to an accident 

reconstruction expert, appellant was in the right lane of I-78 while he 

backed up.  At that moment, first the cab and then the trailer of a tractor-

trailer slammed into the van, killing one passenger and injuring several 

others. 

 On October 5, 2011, appellant was found guilty of the aforementioned 

offenses following jury trial.  On November 22, 2011, appellant was 

sentenced to an aggregate term of 3 years and 5 months to 17 years’ 

imprisonment.  On December 2, 2011, appellant filed post-sentence 

motions.  On January 3, 2012, the trial court vacated one sentence of one 

month to one year, but ordered all other terms and conditions of the 

November 22, 2011 sentence to remain in effect.  This timely appeal 

followed. 

 Appellant raises the following issues on appeal: 

A. WHETHER THE OFFENSES OF HOMICIDE BY 

VEHICLE AND ACCIDENT INVOLVING DEATH 
WHILE NOT PROPERLY LICENSED MERGE FOR 

PURPOSES OF SENTENCING? 
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B. WHETHER THE COURT ERRED IN PERMITTING 

THE ENTRY OF THE STATEMENT BY THE 
DEFENDANT DURING WHICH HE INDICATED 

HE WAS NEGLIGENT IN CAUSING THE 
ACCIDENT WHICH RESULTED IN DEATH OF 

ANOTHER WHEN SUCH STATEMENT MAY HAVE 
CONFUSED THE JURY OR OTHERWISE 

IMPINGED UPON THE ROLE OF THE JURY IN 
DETERMINING NEGLIGENCE? 

 
C. WAS THE EVIDENCE SUFFICIENT TO SUSTAIN 

THE DEFENDANT'S CONVICTION FOR THE 
CHARGE OF HOMICIDE BY VEHICLE? 

 
D. DID THE LOWER COURT IMPOSE AN 

EXCESSIVE SENTENCE BASED UPON THE 

CONSECUTIVE NATURE OF THE SENTENCES 
IMPOSED AND THE DISPORTIONALITY [sic] 

BETWEEN THE TOTAL SENTENCES AND THE 
CRIMINAL ACTIONS OF THE DEFENDANT? 

 
Appellant’s brief at 8-9. 

We begin our analysis with appellant’s contention that homicide by 

vehicle and accidents without license should merge for sentencing purposes.  

The legislature has provided the following statutory guidance for merger: 

§ 9765. Merger of sentences 

 

No crimes shall merge for sentencing purposes 
unless the crimes arise from a single criminal act and 

all of the statutory elements of one offense are 
included in the statutory elements of the other 

offense.  Where crimes merge for sentencing 
purposes, the court may sentence the defendant 

only on the higher graded offense. 
 

42 Pa.C.S.A. § 9765. 

To determine whether offenses are greater and 
lesser-included offenses, we compare the elements 

of the offenses.  If the elements of the lesser offense 
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are all included within the elements of the greater 

offense and the greater offense has at least one 
additional element, which is different, then the 

sentences merge.  Commonwealth v. Anderson, 
538 Pa. 574, 650 A.2d 20, 24 (1994).  If both crimes 

require proof of at least one element that the other 
does not, then the sentences do not merge.  Id. 

 
Commonwealth v. Nero, 58 A.3d 802 (Pa.Super. 2012), quoting 

Commonwealth v. Johnson, 874 A.2d 66, 70–71 (Pa.Super. 2005), 

appeal denied, 587 Pa. 720, 899 A.2d 1122 (2006). 

 Additionally, the legislature has defined the crimes at issue as follows: 

§ 3732. Homicide by vehicle 
 

(a) Offense.--Any person who recklessly or with 
gross negligence causes the death of another person 

while engaged in the violation of any law of this 
Commonwealth or municipal ordinance applying to 

the operation or use of a vehicle or to the regulation 
of traffic except section 3802 (relating to driving 

under influence of alcohol or controlled substance) is 
guilty of homicide by vehicle, a felony of the third 

degree, when the violation is the cause of death. 
 

§ 3742.1. Accidents involving death or personal 
injury while not properly licensed 

 

(a) Offense defined.--A person whose operating 
privilege was disqualified, canceled, recalled, 

revoked or suspended and not restored or who does 
not hold a valid driver's license and applicable 

endorsements for the type and class of vehicle being 
operated commits an offense under this section if the 

person was the driver of any vehicle and caused an 
accident resulting in injury or death of any person. 

 
75 Pa.C.S.A. §§ 3732(a) and 3742.1, respectively.  We would further note 

that case law has imposed a scienter requirement of negligence as to 
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section 3742.1.  See Commonwealth v. Hurst, 889 A.2d 624, 628-629 

(Pa.Super. 2005), appeal denied, 588 Pa. 743, 902 A.2d 969 (2006). 

 Thus, the elements of homicide by vehicle are: 1) recklessness or 

gross negligence, 2) causing death, and 3) while violating the vehicular code 

and the violation is the cause of death.  The elements of accidents without 

license are: 1) negligence, 2) causing death or personal injury, and 3) while 

unlicensed.  Plainly, homicide by vehicle is not a lesser included offense of 

accidents without license.  Homicide by vehicle requires a showing of 

recklessness or gross negligence, a greater scienter requirement than the 

mere negligence of accidents without license. 

Likewise, we do not find accidents without license to be a lesser 

included offense of homicide by vehicle.  The first element of negligence 

would be subsumed by the recklessness or gross negligence element of 

homicide by vehicle.  The second element, causing death or personal injury, 

would only be subsumed by the causing death element of homicide by 

vehicle where the harm resulted in death.  However, even where death 

occurs, the offenses do not merge because of the third element.  The third 

element of accidents without license requires specific proof that the 

defendant was not licensed at the time of the accident; this specific offense 

is not a requirement of homicide by vehicle.  Moreover, in the instant 

situation we cannot say that the violation of accidents without license was 

the cause of the victim’s death as is required by homicide by vehicle.  
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Rather, the violations of limitations on backing on limited access highway 

and careless driving were the proximate causes of the victim’s death.  Thus, 

we find that the trial court properly did not merge accidents without license 

with homicide by vehicle. 

Turning to appellant’s next two issues, pertaining to the admission of 

appellant’s statement to police and to the sufficiency of the evidence, we 

find no error with the trial court’s holding.  After a thorough review of the 

record, the briefs of the parties, the applicable law, and the well-reasoned 

opinion of the trial court, it is our determination that there is no merit to 

these three questions raised on appeal.  The trial court’s meticulous, 

23-page opinion, filed on February 16, 2012, comprehensively discusses and 

properly disposes of those questions.  We will adopt it as our own and affirm 

those issues on that basis.3 

Finally, in his last issue, appellant complains that his sentence is 

excessive. 

                                    
3 Issue C also challenged the sufficiency of the evidence as to accidents 
without license.  In appellant’s brief he indicates that he has a driver’s 

license from either Bermuda or the Bahamas.  Appellant’s brief at 13-14.  
Appellant does not indicate if this information appears anywhere in the 

record, nor can we find said information.  We do note that the parties 
stipulated at trial that appellant did not have a valid driver’s license.  (Notes 

of testimony, 10/4/11 at 64-65.)  We mention this in passing because 
Pennsylvania exempts from the licensing requirements of the vehicle code 

those persons of at least 16 years of age who possess a driver’s license from 
a foreign country.  75 Pa.C.S.A. § 1502(3).  Had appellant proven at trial 

that he possessed a valid driver’s license from Bermuda or the Bahamas, the 
evidence as to accidents without license would have been insufficient. 
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“A challenge to the discretionary aspects of sentence 

must be considered a petition for permission to 
appeal.”  Commonwealth v. Hoch, 936 A.2d 515, 

518 (Pa.Super.2007).  The Rules of Appellate 
Procedure mandate that, to obtain review of the 

discretionary aspects of a sentence, Appellant must 
include in his brief a Concise Statement of Reasons 

Relied Upon for Allowance of Appeal.  See Pa.R.A.P. 
2119(f).  This statement must “raise a substantial 

question as to whether the trial judge, in imposing 
sentence, violated a specific provision of the 

Sentencing Code or contravened a ‘fundamental 
norm’ of the sentencing process.”  Commonwealth 

v. Flowers, 950 A.2d 330, 331 (Pa.Super.2008). 
 

Commonwealth v. Simmons, 56 A.3d 1280, 1286 (Pa.Super. 2012). 

 Instantly, citing Commonwealth v. Dodge, 957 A.2d 1198 

(Pa.Super. 2008), appeal denied, 602 Pa. 662, 980 A.2d 605 (2009)  

appellant’s concise statement maintains that his sentence was excessive 

because his sentences were imposed consecutively.  We note that Dodge 

involved an extreme situation in which consecutive sentencing resulted in 

essentially a life sentence for numerous nonviolent crimes including several 

property crimes where the property was of little value.  In contrast, 

appellant’s conduct resulted in the death of one person and severe injuries 

to others while his sentence was only 3 years and 5 months to 17 years’ 

imprisonment.  “[T]he imposition of consecutive, rather than concurrent, 

sentences may raise a substantial question in only the most extreme 

circumstances, such as where the aggregate sentence is unduly harsh, 

considering the nature of the crimes and the length of imprisonment.”  

Commonwealth v. Lamonda, 52 A.3d 365, 372 (Pa.Super. 2012).  
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Appellant’ sentence, viewed in the light of his criminal behavior, does not 

present the extreme situation as in Dodge.  Thus, we find that appellant has 

failed to raise a substantial question. 

Judgment of sentence affirmed. 

Judgment Entered. 

 
Prothonotary 
 

Date: 5/31/2013 
 

 



          

   

      

   
 

   
 

     
    

     

   
    

     

    

            

            

            

 

              

                  

 
    



           

          

            

           

                

                

                   

          

                  

           

                 

             

                   

             

        

            
           

            

                

 
                 

 
            

       
       

            



              

                 

     

    

            

             

            

                

        

          

                

           

               

             

               

               

            

      

             

              

         
         
         

            
              

           
           



           
      

               

               

    

           

           

    

             
 

             

             

            

            

 

          
         

           
           

        

           

           

           

             

              

 



                

              

               

                  

              

             

           

           

               

          

              

            

            

          

                

             

  

           

            

            

                 

                 

 

               



                  

              

               

                  

     

         

              

            

             

             

               

               
               

                
               

              
             

  
              

               
    

             
                  

              

            
                
                 

                
              

             
             

            
              

                 
              

 



                   

              

                   

              

  

             

               

           

              

              

                 

            

              

            

                
              

                  
                    

 
            

              
             
             

              
              

                  
                

                   
               
                   

            

 



                 

           

             

             

          

              

   

            

              

                 

              

          

         

            

               

                

                  

              

            

               
           

               
          

             



           

                  

     

           

                

             

             

  

   

              

            

           

             

              

               

              

   
               

              
                  

    
           

                 
                 

              
                     

                     



           

 

            

              

                

                 

          

          

              

            

              

                 

                

                 

              

                

               

            

              

            

          

            

   

                  

 



            

               

              

              

                  

            

            

            

               

                 

                    

                      

                

             

     
 

           

                

             

                              

               
               

                 
                

        
             

               
              

                

 



               

    

               

              

     

            

           

             

               

            

             

                 

                

               

              

        

           

              

              

              

             
                   

                   
                

                   
         

               



                

               

             

              

            

              

             

                  

               

              

                

   

            

           

              

            

              

               

                

               

             

              

           



             

       

          

                 

                 

               

               

            

              

                 

               

              

             

             

              

             

           

           

               

              

   

             

                 

 



               

                

              

   

              

            

             

              

                    

              

          

          

               

                

             

            

 

   

           

            

           

 



          

      

     

         

          

         
         

       
         

        
        

          
       

          

             
    

         
          

          
         

   

            

             

           

            

    

            

             

           

            

              

    

 



        

          

            

          
       

      
           

        
             

        
        

           
         

         
         

            
           

          
        

             

           

             

               

            

           

             

           

            

           

              

    

           

          

 



             

               

  

          
         

        
          

         
        

         

       
          

  

              

         

                

           

            

           

            

              

              

           

               

                

           



            

           

                

               

            

              

             

        

   

           

              

            

    

             

              

     

             
            

             
              

               
                 

                 

             
             
              

                
           

  

 



          
            

           
             

          
             

        

     

           
  

         
        

           
           

              
           

     

            

           

              

            

             

            

             

               

            

                          
              

                

     



                 

   

             

              

              

           

              

              

            

          

         

              

             

              

            

             

          

              
              

                
               

               
                 

               

        

        



             

                 

     

      

            
             

     

       

           

               

           

            

             

             

          

               

             

                
               

                
             

                  
               

              

            

             

              
            

                
 



           

             

               

               

     

       

               
            

           

  


