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CONCURRING AND DISSENTING OPINION
CHIEF JUSTICE TODD DECIDED: May 30, 2025
| join Parts I-lll, IV.A, IV.B, V, and VI of the majority opinion. However, having

concluded that Appellants’ request for injunctive and mandamus relief was properly
denied, | cannot agree that Appellants are entitled to declaratory relief, and so | dissent
to the remainder of the opinion.

| agree Appellants are not entitled to injunctive or mandamus relief. Despite this,
the maijority offers several reasons for nonetheless determining that Appellants are
entitled to declaratory relief: that there is not a per se bar to ordering declaratory relief
against the Commonwealth, that Appellants’ request fell within the scope of relief

available under the Declaratory Judgments Act, and that declaratory relief has



independent value here. See Majority Opinion at 27-31. | disagree with much of this
reasoning.

Initially, | agree with the majority that declaratory relief against the Commonwealth
is not per se barred by sovereign immunity. See Majority Opinion at 28. Ciritically,
however, the cases the majority cites where we have entertained such relief are readily
distinguishable. The first two address constitutional challenges to the validity of laws or
regulations against which sovereign immunity was raised. See Wilkinsburg Police
Officers Ass'n By & Through Harder v. Com., 636 A.2d 134 (Pa. 1993) (challenge by labor
union to the Financially Distressed Municipalities Act, seeking declaration that provisions
of act were unconstitutional); Fawber v. Cohen, 532 A.2d 429 (Pa. 1987) (challenge to
regulations promulgated by the Welfare Department, and requesting a declaration that
the regulations were invalid and seeking an injunction against their enforcement). In each
case, we reasoned that sovereign immunity did not bar declaratory relief because the
litigants did not seek affirmative action by the Commonwealth, but sought to enjoin the
Commonwealth from enforcing laws challenged as unconstitutional. See Wilkinsburg,
636 A.2d at 137; Fawber, 532 A.2d 434.

The other case cited by the majority is Legal Capital, LLC. v. Med. Pro. Liab.
Catastrophe Loss Fund, 750 A.2d 299 (Pa. 2000), where we sanctioned declaratory relief
against the Commonwealth in conjunction with equitable relief. In that case, the appellant
was the assignee of medical malpractice judgments for which the state Medical
Professional Liability Catastrophe Loss Fund (“CAT Fund”) was otherwise obliged to pay.
After the CAT Fund asserted it was not obliged to pay the appellant (because it was an
assignee of the judgment), the appellant sued, seeking declaratory and equitable relief
ordering the CAT Fund to pay it, and the CAT Fund raised the defense of sovereign

immunity. With respect to the claim for declaratory relief, while we reasoned that
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sovereign immunity does not apply to such claims, we cited only Wilkinsburg and Fawber,
discussed above. Moreover, we held that the appellant was entitled equitable relief
compelling the CAT Fund to honor the assignment and pay the appellant, noting that the
issue was whether “to restrain the CAT Fund from paying the [assignors] rather than an
action to compel any affirmative act on the part of the CAT Fund.” Legal Capital, 750
A.2d at 303. As can be seen, in Legal Capital, the declaratory relief was cojoined with
equitable relief, and there was no suggestion that, had equitable relief been denied, we
nonetheless would have sanctioned declaratory relief.

Again, the claims in the instant case are distinguishable: Appellants do not seek
to restrain the enforcement of Act 17, as in Wilkinsburg and Fawber, and Appellants are
not entitled to any substantive relief that could be tied to declaratory relief, as in Legal
Capital. In my view, these cases do not support granting standalone declaratory relief in
this case. To the degree the majority attempts to rely on these cases as standing for the
proposition that declaratory relief is always permissible against the Commonwealth, |
submit they should be read against their distinctive facts. See Maloney v. Valley Med.
Facilities, Inc., 984 A.2d 478, 485-86 (Pa. 2009) (“[T]he axiom that decisions are to be
read against their facts prevents the wooden application of abstract principles to
circumstances in which different considerations may pertain.” (citation omitted)).

Here, granting declaratory relief would appear to have no real-world import. The
Commonwealth Court has repeatedly rejected sanctioning declaratory relief against the
Commonwealth where such relief would not serve as the predicate for other relief, or have
some other practical effect. See Funk v. Wolf, 144 A.3d 228, 251 (Pa. Cmwilth. 2016),
aff'd, 158 A.3d 642 (Pa. 2017); Swift v. Dep't of Transp. of Com., 937 A.2d 1162, 1169
(Pa. Cmwilth. 2007); Stackhouse v. Com., Pennsylvania State Police, 892 A.2d 54, 62
(Pa. Cmwilth. 2006).
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Further, as the Commonwealth Court below reasoned, granting declaratory relief
here would flout a policy underlying the general rule of Commonwealth immunity —

allowing it to avoid litigation costs:

[IJt would seem self-evident that where a request for a
declaration of rights can have no effect nor serve any purpose
other than as the legal predicate for a damage or other
immunity-barred claim in the same action, the demand for
declaratory relief ought to fall along with the claim it serves to
support. The purpose of absolute sovereign immunity—to
insulate state agencies and employees not only from
judgments but also from being required to expend the time
and funds necessary to defend suits—would be frustrated if
the declaratory action were allowed to go forward under those
circumstances.

Firearms Owners Against Crime v. Evanchick, 291 A.3d 507, 518 (Pa. Cmwlth. 2023)
(quoting Stackhouse, 892 A.2d 54, 62 (Pa. Cmwilth. 2006)).

Indeed, concern about exposing the Commonwealth to unnecessary litigation is
well-justified here: on the strength of its spurious claim that Appellants are entitled to
declaratory relief, the majority is remanding this matter for further proceedings on the
issue. Moreover, on the same basis, the majority vacates the Commonwealth Court’s
order denying Appellants’ request to amend their petition for review. See Majority Opinion
at 34 (reasoning that, because “we have also determined that [Appellants] may proceed
with [their] request for a declaration of rights and duties,” that “negates the premise for
the Commonwealth Court’s decision not to allow amendment”). Thus, not only is the
majority perpetuating unnecessary litigation against the Commonwealth, it is enabling its
expansion. The majority’s decision guarantees that the Commonwealth will be subject
to further litigation costs.

And for what? What meaningful declaratory relief is the Commonwealth Court on
remand going to provide consonant with the majority’s decision? In their request for

summary relief against the Pennsylvania State Police (“PSP”), Appellants seek an order:
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(1)  declaring that consistent with 18 Pa.C.S. §§ 6111,
6111.1(b)(1), the PSP is required to “instantaneously” perform
a background check with an ‘“immediate[]” response
approving or denying the purchaser/transferee;

(2)  declaring that consistent with 18 Pa.C.S. § 6111.1(c),
the PSP is required to “employ and train such personnel as
are necessary” to “instantaneously” perform a background
check with an “immediate[]” response approving or denying
the purchaser/transferee;

Application for Summary and Special Relief in the Nature of a Writ of Mandamus and
Declaratory and Permanent Injunctive Relief, 5/16/22, at 33 (R.R. 484a)."

With respect to Appellant’s request that PSP respond “instantaneously”, the
majority rejects it, rightfully concluding that the use of that term in the statute is “a way of
referring solely to the computerized database search that looks for records.” Maijority
Opinion at 16. With respect to the statutory obligation that the PSP shall review and
respond to requests “immediately” during a licensee’s call or by return call “forthwith,” the
majority deems this to mean that the PSP must provide results “as quickly as possible.”
Majority Opinion at 21 (emphasis omitted); id. (PSP “must make a good faith effort to keep
the system staffed to the degree necessary to reduce its response time on callbacks to a
minimum”).

In short, then, the majority rejects Appellants’ contention that they are entitled to
declaratory relief regarding the meaning of “instantaneous,” and, with respect to the
meaning of “immediate” and “forthwith” the majority provides the common sense

conclusion that it means “as quickly as possible.” Given their claims, | suspect Appellants

" Notably, in their request to amend filed in the Commonwealth Court, Appellants request
declaratory relief along similar lines. See Application for Leave to File Amended Petition
for Review, 3/14/23, at 4-5 (R.R. 495a-496a) (seeking a “[d]eclaration of PSP’s duties
and Petitioners’ rights and benefits under 18 Pa.C.S. §§ 6111.1(b), (c), including, but not
limited to, as declared by this Court, that ‘the background checks and their results be
communicated to requesters as efficiently and promptly as reasonably possible’ (footnote
omitted)).
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may be underwhelmed by this relief. But whatever its nominal value to Appellants, we
should not unnecessarily perpetuate this litigation against the Commonwealth under

these circumstances.
For these reasons, while | join in part, | dissent to the majority’s grant of declaratory

relief, with its attendant remand. | would affirm the Commonwealth Court.
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