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This Right-to-Know Law (RTKL)* case, which involves a journalist’s
request for legislative records® relating to the legal representation of Senate
Democratic Caucus employees, is before us following a remand from our Supreme

Court in Levy v. Senate of Pennsylvania,  Pa. _, 65 A.3d 361 (2013). In Levy,

the Supreme Court affirmed our decision® regarding the applicability of the
attorney-client privilege to client identities and descriptions of legal services;
however, it reversed our decision to the extent we determined additional bases for
nondisclosure were waived. On remand, we consider these alternate bases for

nondisclosure, specifically, the work-product doctrine, grand jury secrecy, and the

! Act of February 14, 2008, P.L. 6, 65 P.S. §§67.101 - 67.3104.
2 Section 102 of the RTKL, 65 P.S. §67.102, defines “legislative record” to include a
financial record relating to the legislative agency. Additionally, Section 102 defines “legislative

agency” to include the Senate.

% Levy v. Senate of Pa., 34 A.3d 243 (Pa. Cmwlth. 2011) (en banc).




criminal investigation exception. After careful consideration, we hold none of
these alternate grounds support the Senate’s redactions of all client identities or

general descriptions of legal services in the documents requested.

I. Background
Marc Levy (Levy), a journalist, requested documents relating to the
legal representation of Senate Democratic Caucus employees under the RTKL.
Specifically, the request sought all bills, contracts and payment records relating to
the hiring of any outside lawyer or law firm to represent Senator Robert. J. Mellow
and any current or former employee of the Senate Democratic caucus beginning
January 1, 2009.

The Senate Open Records Officer responded to the request by
producing five sets of financial records relating to five clients employed by the
Senate, who were provided with outside counsel pursuant to the Senate Committee
on Management Operations (COMO) Policy for the Payment of Legal Services.
However, the Senate Open Records Officer redacted portions of the documents,
primarily, the names of the five clients and the description of legal services, on the

basis of attorney-client privilege.

Levy appealed to the Senate Appeals Officer and asserted the redacted
information was not privileged. The Senate responded the information was
properly redacted under the attorney-client privilege, as well as work-product
doctrine, grand jury secrecy, and an exemption relating to criminal investigation.

The Senate Appeals Officer could not conclude whether the attorney-client



privilege applied, and he permitted the Senate to provide supplemental affidavits
and unredacted records, but he did not specify a time in which to do so. As for the
other asserted grounds for redaction, the Senate Appeals Officer determined that
there was insufficient evidence to support a determination that the work-product
doctrine protected the client or the information in question, that grand jury secrecy
should attach, or that the records were exempt as relating to a criminal

investigation.

On the 29th day after the Senate Appeals Officer’s final
determination, Levy appealed to this Court. At that point, neither supplemental

affidavits nor unredacted records had been produced by the Senate.

On appeal, an en banc panel addressed the application of the attorney-
client privilege to the documents. However, relying on Signature Information
Solutions v. Aston Township, 995 A.2d 510 (Pa. Cmwlth. 2010), we did not

address the remaining privileges and exceptions on the basis the Senate waived

these alternate reasons by not asserting them in its initial RTKL response.

In consideration of the attorney-client privilege, we received
additional evidence in the form of an affidavit and unredacted records, and we
appointed a Special Master* to review the unredacted documents in camera.
Ultimately, in accordance with the recommendations of the Special Master, we
determined the attorney-client privilege did not shield names of clients or general

descriptions in the legislative records, and we reversed this portion of the Senate

* The Honorable James R. Kelley, Senior Judge, served as special master.



Appeals Officer’s determination. However, to the extent the redactions shielded
specific descriptions of legal services that implicated confidential communications,
we upheld the redactions under the attorney-client privilege.> Thus, we affirmed in

part and reversed in part the final determination of the Senate Appeals Officer.

The Senate petitioned for allowance of appeal to the Supreme Court.
The Supreme Court affirmed our decision regarding the applicability of the
attorney-client privilege to client identities and descriptions of legal services.
However, to the extent we determined that any reasons for denial not raised in the
initial written denial of a RTKL request were waived and could not be raised at a
later stage of the RTKL process, the Supreme Court reversed and abrogated this
Court’s holding in Signature Information. Levy; see McClintock v. Coatesville
Area Sch. Dist., 74 A.3d 378 (Pa. Cmwlth. 2013) (recognizing abrogation). The

Supreme Court remanded to this Court for consideration of the additional reasons

for denial raised by the Senate before the Senate Appeals Officer. Levy.

On remand, the Senate requested this Court to further remand the

matter to the Senate Appeals Officer to allow it to supplement the evidentiary

> Specifically, the Special Master recommended:

To the extent that the documents specify the issues or laws
researched by the attorneys, specific services provided and the
names of the individuals with whom the attorneys communicated,
.. such information has the potential to reveal the confidential
communications shared by attorney and client, the motive of the
client in seeking representation and litigation strategy, and is
privileged.

Levy, 34 A.3d at 257.



record in support of its argument that the records still at issue are exempt or barred
from disclosure by privilege or exception under the RTKL. This Court, speaking
through Senior Judge Colins, denied the request for further remand, explaining the
Senate maintained throughout the appeals process that the record before the Senate
Appeals Officer was sufficient to resolve its legal claims concerning the additional

bases for non-disclosure. Levy v. Senate of Pa. (Pa. Cmwilth., No. 2222 C.D.

2010, filed August 5, 2013) (single judge opinion). However, the Court allowed
the parties to file supplemental briefs on the application of the work-product
doctrine, grand jury secrecy and criminal investigation exemption to the RTKL to

address recent developments in the RTKL. Id.

We now consider the alternate reasons for nondisclosure raised by the
Senate to the Senate Appeals Officer in ascertaining the propriety of these
redactions.® At this juncture, the remaining redactions for review fall into two
categories: (1) client identity, and (2) general descriptions of the legal services

provided.

I1. Issues
The Senate argues once a record is found to be privileged or exempt
in part under the RTKL, then the entire record is entitled to protection, and the

Senate cannot be compelled to alter its redactions. Additionally, the Senate

® For a question of law under the RTKL, our scope of review is plenary. Padgett v. Pa.
State Police, 73 A.3d 644 (Pa. Cmwlth. 2013). In reviewing matters under Section 1301 of the
RTKL, 65 P.S. 867.1301 (pertaining to a Commonwealth agency, a legislative agency or a
judicial agency), we act in our appellate jurisdiction, but we independently review the agency’s
orders, and we may substitute our own findings of fact. Id.



contends the redactions to client identities and general description of legal services
are proper under the work-product doctrine, grand jury secrecy and criminal

Investigation exemption.

I11. Discussion
A. Records Not Public

First, the Senate argues once a record is found to be privileged or
exempt in any part under the RTKL, the Senate can withhold the entire record, and
it cannot be compelled to alter its redactions. The discretion to produce redacted
versions of otherwise privileged or exempt records lies exclusively with the agency
possessing the records. In other words, once a record is determined to contain
privileged or exempt information under the RTKL, the agency does not need to
produce it at all; but, if it chooses to do so, then discretion to redact lies solely with
the agency. Applied here, because the documents contain protected information,
the Senate cannot be compelled to produce the records in unredacted form;

consequently, the Senate cannot be directed to alter its voluntary redactions.

Levy counters the Senate’s argument is not only waived, but outside
of the scope of the Supreme Court’s remand, and it is wrong on the merits. The
Senate argues for the first time that, to the extent certain records at issue contain
some material subject to exemption or privilege, they need not be produced at all,
whether in redacted form or otherwise. By not previously raising this argument at
any prior stage in the proceeding, the Senate waived this argument. Moreover, the
issue is beyond the scope of the Supreme Court’s remand order, which directed
this Court to consider whether the redactions can stand under the alternate reasons

for denial raised by the Senate before the Senate Appeals Officer. As the Senate



did not raise this issue, it cannot be considered on remand. Finally, Levy asserts,
the Senate’s position is wrong as a matter of law because it would make the

RTKL’s redaction provisions superfluous.

1. Waiver
Before the Senate Appeals Officer, and before this Court previously
on its initial appeal, the Senate asserted four grounds in support of its redactions:
attorney-client privilege; work-product doctrine; grand jury secrecy; and criminal
investigation exception. On remand, the Senate now asserts for the first time that

once a record is found to be privileged in part, the entire record can be withheld.’

In its decision in Levy, our Supreme Court abrogated the per se

waiver rule previously embraced in Signature Information (waiver if defense to

disclosure not raised in initial denial letter) and its progeny. However, the Court
was careful not to totally reject waiver in RTKL proceedings. In fact, the Court
applied waiver to reject a challenge to the in camera review process that was not
first raised in the Commonwealth Court. Levy,  Pa.at__ , 65 A.3d at 366 n. 4.

Thus, waiver may still be applied to RTKL cases where appropriate.

Before the Supreme Court in Levy, the Senate asserted “that an

agency must raise all its challenges before ‘the appeals officer closes the time for

” Although the Pennsylvania School Boards Association attempted to raise this issue in
its friend-of-the-court brief before the Supreme Court, the Court refused to consider it because
“it was not raised by the Senate.” Levy, Pa.at__, 65 A.3d at 369 n.7.



submissions’ and ‘takes the matter under advisement.”” Id. at __ , 65 A.3d at 377
(quoting Senate Br. at 25-26 n.17). There is some merit to this assertion.

We agree that an agency must raise all its challenges before the fact-
finder closes the record. This will allow efficient receipt of evidence from which
facts may be found to resolve the challenges. In the ordinary course of RTKL
proceedings, this will occur at the appeals officer stage, and a reviewing court will
defer to the findings of the appeals officer. See Bowling v. Office of Open
Records, Pa. : , 75 A.3d 453, 473-74 (2013) (describing success of

administrative regime of RTKL; concluding most disputes will end at appeals
officer level); see also id. at _ , 75 A.3d at 477 (concurring op. by Saylor, J.,
favoring wide latitude in appeals officer discretion and deference to administrative-
level developments); id. at 75 A.3d at 478-79 (dissenting op. by Castille, C.J.,
expressing concern about fact-finding in the Commonwealth Court in RTKL
cases). In the rare, extraordinary case in which the initial reviewing court must act
as a fact-finder, an agency must raise all its challenges before the close of evidence

before the court.

Here, this Court acted as a fact-finder when, on appeal from the
Senate Appeals Officer, it conducted in camera review of unredacted copies of the
billing records in question. After review, the record was closed, and a decision
was issued. On remand, this Court declined to arrange for re-opening of the
record. Thus, the time to raise new challenges to disclosure of the billing records
Is past. Challenges not previously raised before the fact-finder are waived. This
resolution is consistent with our Supreme Court’s application of waiver in this

case, as described above.



2. Scope of Remand
Moreover, as an alternative procedural basis for our ruling, we
conclude that the Senate’s new challenge is beyond the scope of the Supreme

Court’s remand order.

Where a case is remanded for a specific and limited purpose, “issues
not encompassed within the remand order” may not be decided on remand. In re
Indep. Sch. Dist. Consisting of the Borough of Wheatland, 912 A.2d 903, 908
(Pa. Cmwilth. 2006) (quoting Budd Co. v. Workers’ Comp. Appeal Bd. (Kan), 858

A.2d 170, 180 (Pa. Cmwilth. 2004)). A remand does not permit a litigant a

“proverbial second bite at the apple.” Emery Worldwide v. Unemployment Comp.
Bd. of Review, 540 A.2d 988, 990 (Pa. Cmwlth. 1988).

Here, the Supreme Court remanded “for consideration of the

additional reasons for denial raised by the Senate to the Senate Appeal’s Officer.”

Levy, Pa. at__, 65 A.3d at 383 (emphasis added). As mentioned above, this
new challenge was not submitted to the Senate Appeals Officer. Thus, it is beyond

the scope of our Supreme Court’s remand order.

Because of our holdings on the problems associated with the
procedures of raising a new issue now, we do not need to discuss at length the
merits of the Senate’s new challenge. It is sufficient for current purposes to note

that the Supreme Court in this case expressed doubts about the merits, albeit in



dicta. Thus, when the Supreme Court declined to consider this argument on
appeal, it noted “this argument would seemingly make the redaction provisions of
the RTKL superfluous.” Levy, Pa.at_, 65 A.3d at 369 n.7.

B. Work-product doctrine

Next, the Senate asserts the redactions are proper under the work-
product doctrine because the withheld material reveals the attorneys’ mental
Impressions, theories, notes, strategies and research. The Senate argues the work-
product doctrine extends the general descriptions of work performed, which were
excluded from exemption under attorney-client privilege. According to the Senate,
knowing that an attorney made a telephone call, drafted a memo, reviewed a letter,
or even reviewed the public docket entries on a particular date reveals what the
attorney was doing on a case and what he deemed to be a vital activity in servicing
the client’s needs. Therefore, these general descriptions are protected by the work-

product doctrine.

Levy counters that the work-product doctrine does not extend to the
general descriptions of legal services. Following the redactions to specific
descriptions, all that remains is the general nature of services performed, e.g.,
memo, telephone call, research, etc. Such general, non-substantive descriptions do
not reveal the attorneys’ mental, impressions, conclusion, opinions, memoranda,
notes, summaries, legal research or legal theories. Levy maintains the work-
product doctrine is not intended to protect such mundane and uninforming entries

in billing records.

10



Section 102 of the RTKL, 65 P.S. 867.102, defines a “legislative
record” to include the financial records of the Senate. Pursuant to Section 305(b)
of the RTKL, a legislative record in the Senate’s possession is presumed to be

available for disclosure under the RTKL, unless:

(1) the record is exempt under section 708;
(2) the record is protected by a privilege; or

(3) the record is exempt from disclosure under any other
Federal or State law, regulation or judicial order or
decree.

65 P.S. 867.305(b). In turn, the term “privilege” is defined in Section 102 of the
RTKL as:

The attorney work-product doctrine, the attorney-client
privilege, the doctor-patient privilege, the speech and
debate privilege or other privilege recognized by a court
incorporating the laws of this Commonwealth.

65 P.S. 867.102 (emphasis added). The burden of proving the privilege rests with
the party asserting it. Heavens v. Pa. Dep’t of Envtl. Prot.,, 65 A.3d 1069
(Pa. Cmwlth. 2013).

Application of the attorney work-product doctrine is described in Pa.
R.C.P. No. 4003.3, which precludes “disclosure of the mental impressions of a
party’s attorney or his or her conclusions, opinions, memoranda, notes or
summaries, legal research or legal theories.” In the RTKL context, the doctrine
protects the “mental impressions, theories, notes, strategies, research and the like

created by an attorney in the course of his or her professional duties, particularly in

11



anticipation or prevention of litigation” from disclosure. Heavens, 65 A.3d at 1077
(citing Gillard v. AlG Ins. Co., 609 Pa. 65, 15 A.3d 44 (2011)).

The work-product doctrine, while closely related to the attorney-client

privilege, provides broader protection. Dages v. Carbon Cnty., 44 A.3d 89

(Pa. Cmwlth. 2012). “The doctrine protects any material prepared by the attorney
‘in anticipation of litigation,” regardless of whether it is confidential. 1d. at 93 n.4
(quoting Nat’l R.R. Passenger Corp. v. Fowler, 788 A.2d 1053, 1065 (Pa. Cmwilth.

2001)). “The underlying purpose of the work product doctrine is to guard the
mental processes of an attorney, providing a privileged area within which he can

analyze and prepare his client’s case.” Commonwealth v. Sandusky, 70 A.3d 886

(Pa. Super. 2013). The purpose is not to shield “mundane and uninforming entries
in ... billing records,” such as the bare fact that a telephone conference occurred.
See Valenti v. Allstate Ins. Co., 243 F.Supp.2d 200, 218 (M.D. Pa. 2003)

(disapproving redactions asserted under the work-product doctrine for “clearly

non-privileged ... rote descriptive entries™).

Here, the Senate argues the general descriptions of legal services are
entitled to protection under work-product doctrine because the items reflect work
performed by the attorney. We do not agree. Although the general descriptions
such as drafting a memo, making telephone call, performing research, observing a

trial, reflect work performed, without further detail® they do not reveal an

® The redactions pertaining to the specific descriptions of legal services, such as the
subject of the memo, who was called, the nature of the researched performed, identification of
the trial attended, were previously upheld under the attorney-client privilege.

12



attorney’s “mental impressions, theories, notes, strategies, research and the like.”
Heavens, 65 A.3d at 1077. Disclosure of the general tasks performed in
connection with the fee charged reveals nothing about litigation strategy. They
simply explain the generic nature of the service performed and justify the charges
for legal services rendered. Where, as here, the taxpayers are footing the bill for
the legal services, they are entitled to know the general nature of the services
provided for the fees charged. See Tribune-Review Publ’g Co. v. Bodack, 599 Pa.
256, 268, 961 A.2d 110, 117 (2008) (providing “the public has an interest in

monitoring how public officials use public property”); Pa. State Univ. v. State
Emps.’ Ret. Bd., 594 Pa. 244, 261, 935 A.2d 530, 540 (2007) (providing there “can

be no reasonable expectation that the Commonwealth will keep its finances secret
from the general public”). Thus, we conclude such rote entries regarding the
general nature of legal services performed are not entitled to protection under the

work-product doctrine.

C. Grand Jury Secrecy
Next, the Senate claims redactions of client identities are protected by
grand jury secrecy rules. According to the Senate, the name of a witness before an
ongoing grand jury investigation is protected by grand jury secrecy. Although a
witness is free to discuss his own testimony, he cannot be compelled to reveal his
testimony. Likewise, a witness cannot be compelled to reveal his appearance
before a grand jury. Therefore, grand jury secrecy demands redaction of the client

identities from the documents.

13



Levy counters that merely knowing that the communication between
the attorney and client involved a grand jury investigation does not disclose
confidential communications between the client and the attorney, regarding
strategy or legal tactics. Levy also argues the mere fact that a client is seeking
counsel regarding a grand jury investigation does not implicate the client in
criminal activity or reveal matters before the grand jury. As Levy points out, a
client could be seeking legal advice to serve as a grand jury witness, without being

implicated in any criminal aspects of the grand jury investigation.

Under the RTKL, records are protected due to the presence of a
“privilege recognized by a court interpreting the laws of this Commonwealth” or
an exemption from disclosure “under any other Federal or State law.” Section
305(b) of the RTKL, 65 P.S. §67.305(b); accord Section 506(c)(1)(i) & (2), 65 P.S.
867.506(c)(1)(i) & (2); see Section 102 of the RTKL, 65 P.S. §67.102 (definitions

of “privilege” and “legislative record”).

Proceedings before a grand jury are protected by a general rule of
secrecy. Section 4549 of the Investigating Grand Jury Act, 42 Pa. C.S. 84549; In
re Dauphin Cnty. Fourth Investigating Grand Jury, 610 Pa. 296, 19 A.3d 491

(2011). The secrecy of grand jury proceedings is designed:

(1) To prevent the escape of those whose indictment may
be contemplated; (2) to insure the utmost freedom to the
grand jury in its deliberations, and to prevent persons
subject to indictment or their friends from importuning
the grand jurors; (3) to prevent subornation of perjury or
tampering with the witnesses who may testify before
grand jury and later appear at the trial of those indicted
by it; (4) to encourage free and untrammeled disclosures

14



by persons who have information with respect to the
commission of crimes; [and,] (5) to protect innocent
accused who is exonerated from disclosure of the fact
that he has been under investigation, and from the
expense of standing trial where there was no probability
of guilt.

Id. at 316-317, 19 A.3d at 503 (quoting In re Investigating Grand Jury of Phila.
Cnty., 496 Pa. 452, 458, 437 A.2d 1128, 1130 (1981)).

While the veil of secrecy surrounding grand jury proceedings is broad,
it is not absolute. See Section 4549 of the Investigating Grand Jury Act,
42 Pa. C.S. 84549. Secrecy applies only to prevent the unauthorized disclosure of
“matters occurring before the grand jury.” 42 Pa. C.S. 84549(b) (emphasis added);
see Com. v. Columbia Invest. Corp., 457 Pa. 353, 325 A.2d 289 (1974). Indeed,

the act governing grand jury proceedings provides “[n]o witness shall be prohibited
from disclosing his testimony before the investigating grand jury except for cause
shown in a hearing before the supervising judge.” Section 4549(d) of the
Investigating Grand Jury Act, 42 Pa. C.S. 84549(d). Participants “may disclose
matters occurring before the grand jury ... when so directed by the court.”
42 Pa. C.S. 84549(b). Additionally, grand jury secrecy does not require the names
of the grand jurors themselves be protected from disclosure. See Petition of Grace,
397 Pa. 254, 154 A.2d 592 (1959) (expressing disapproval for impounding the
names of the grand jury); Commonwealth v. Wecht, 20 Pa. D. & C.3d 627 (C.P.
Allegheny 1981) (same).

Relying on In re November, 1975 Special Investigating Grand Jury,

445 A.2d 1260 (Pa. Super. 1982), the Senate argues grand jury secrecy protects the

15



identities of the clients in the billing statements. In In re November, a candidate

for the Philadelphia City Controller’s office filed an action to compel testimony by
the opposing candidate regarding his prior grand jury testimony. The candidate-
petitioner argued that, because a grand jury witness is not prohibited from releasing
his own testimony, the witness can be compelled to appear at a hearing and
questioned about his testimony. The Superior Court rejected this argument and
held Section 4549(d) of the Investigating Grand Jury Act, “in permitting such
voluntary disclosure by a witness, simply cannot be construed to support the
actions of another person who institutes an action to force disclosure by
compelling the witness to take the stand to declare in a public forum whether or not

he or she will disclose his or her testimony before the grand jury.” Id. at 1262.

The Senate argues the principles of the In re November decision

should apply with equal force here. We disagree. Unlike in In re November, Levy

IS not attempting to compel disclosure of the substance of a witness’s grand jury
testimony. Rather, he is merely attempting to obtain the client identities in the

Senate’s billing records. Moreover, in In re November, the witness’s identity was

known, and there is no discussion in that case regarding the need to protect the

witness’s identity.

Whether or not the clients here are in fact grand jury witnesses is not
clear from the record. To this extent we agree with the Senate Appeals Officer that
the Senate failed to prove the existence of facts upon which this defense to

disclosure is based.

16



With the redactions at issue here (found in just a small set of records:
140a-141a, 143a, 144a & 145a-146a), the only dispute is whether the clients who
sought legal advice regarding a grand jury investigation under the Senate’s COMO
policy are protected by the grand jury secrecy rules. Although the words “grand
jury investigation” and “investigation” appear in the redacted documents, there is
nothing in the documents that connects the client identities to secret grand jury
material. Indeed, nothing in the record establishes that either the Senate itself or
any of its employees is subject to the grand jury secrecy requirement. See
Castellani v. Scranton Times, L.P., 598 Pa. 283, 956 A.2d 937 (2008) (holding
only the grand jury participants are bound by the oath of secrecy). Simply stated,

the billing statements do not implicate “matters occurring before a grand jury.”
42 Pa. C.S. §4549(b).

As our Supreme Court observed, “[n]othing was revealed other than
the fact of counsel’s engagement and that it related to a grand jury investigation.”
Levy, Pa. at_, 65 A.3d at 372. Thus, the Senate Appeals Officer correctly
concluded there is nothing in the record “to suggest, which, if any of the clients or
records, specifically pertain to grand jury proceedings or how or why such records
must be secreted.” Senate Appeals Officer Op., 9/16/10, at 12.

D. Criminal Investigation Exception
Finally, the Senate argues the criminal investigation exception
protects client identities and general description of legal services because the

information related to or resulted in a criminal investigation.

17



The records at issue relate to two different criminal investigations,
albeit not conducted by the Senate. The Senate claims the client names and
general activities taken by an attorney on a particular day would improperly reveal
the progress of the criminal investigation. According to the Senate, knowledge
that an attorney conducted research or observed a trial would reveal the progress of
the criminal investigation by showing the government’s continued focus on a
particular witness or subject. Additionally, the Senate contends disclosing the
clients’ identities will reveal that a criminal inquiry has been opened, the scope of
the criminal probe, and perhaps how far it has progressed. As such, both client
identities and the general descriptions of legal services should be protected under

the criminal investigation exception.

Levy counters that the criminal investigation exemption does not
extend to the Senate’s billing records. The billing records are not records of a
criminal investigation. The billing records do not relate to any law enforcement
functions of the Senate. To date, the exemption has only been extended to protect

records of the agency carrying out the investigation.

The criminal investigation exception is set forth in Section 708(b)(16)
of the RTKL. In relevant part, the exception provides that a record is exempt from

access if it is:
A record of an agency relating to or resulting in a

criminal investigation, including:

* * *

18



(iv) A record that includes information made
confidential by law or court order.

* * %

(vi) A record that, if disclosed, would do any of the
following:

(A) Reveal the institution, progress or result
of a criminal investigation, except the filing of criminal
charges.

Section 708(b)(16)(iv) & (vi)(A) of the RTKL, 65 P.S. §67.708(b)(16)(iv) &
(vi)(A). A record that is a “financial record” must still be produced, but the
criminal investigation information may be redacted. 65 P.S. 867.708(c). The
legislative agency bears the burden of proving application of the exception to the

documents by a “preponderance of the evidence.” 65 P.S. §67.708(a)(2).

Here, the Senate asserts 10 records are subject to the criminal
investigation exception because they reference a grand jury investigation. Resp’t’s
Br., App. A, at 2; R.R. at 114a, 115a-116a, 122a-124a, 128a-132a, 135a-137a,
138a-139a, 140a-141a, 143a, 144a, 145a-146a. Of those 10, nine are financial
records and one is an engagement letter, R.R. at 140a-141a. The Senate argues the
exception applies to some records on the basis they are confidential by law under
the grand jury secrecy rules, and to all records as they would reveal the institution

or progress of a criminal investigation.

As to the grand jury secrecy, for the reasons set forth above, the
Senate did not establish an exemption under this theory. By extension, the

redactions cannot stand under the criminal investigation exception as a “record that

19



includes information made confidential by law or court order,” 65 P.S.
867.708(b)(16)(iv), on the basis of grand jury secrecy.

As to revealing the institution or progress of a criminal investigation,
neither the client identities nor the general descriptions of services performed
reveal the institution or progress of a criminal investigation. The records at issue
are bills or an engagement letter and do not relate to any “law enforcement
functions” of the Senate. Cf. Galloway v. Office of Pa. Atty. Gen., 63 A.3d 485,

487 (Pa. Cmwlth. 2013) (records protected from disclosure under criminal
Investigation exception because the request pertained to the law enforcement
functions of the OAG).

To the extent the documents reference and arguably “relate to” a
criminal investigation conducted by another agency, the records themselves do not
contain any investigatory material. The Senate offered no evidence linking these
portions of the billing records to any criminal investigation. Contrary to the
Senate’s assertions, the general, non-substantive descriptions of legal services,
such as making a telephone call and drafting a memo, do not reveal the institution
or progress of the grand jury investigation. Rather, the descriptions merely reveal

the attorneys’ general activities in providing legal advice to the clients.

We are equally unpersuaded as to the Senate’s claims that the client
identities would reveal the government’s interest in a particular person. Although
the Senate argues the client identities are entitled to protection because the records

were generated in connection with the legal defense undertaken in response to a

20



criminal investigation, this is not a fact in evidence. Again, the records reveal
nothing other than the fact of counsel’s engagement and that it pertained to a grand
jury investigation. Thus, we conclude the Senate failed to provide sufficient

factual justification for the redactions under the criminal investigation exception.

IV. Conclusion
For the reasons stated above, we determine that the Senate waived the
issue that its records are exempt from disclosure in their entirety by not raising it
before the fact-finder and that the issue exceedes the scope of the Supreme Court’s
remand order. Additionally, we conclude none of the Senate’s alternate grounds

support the redactions of client identities or general descriptions of legal services.

Accordingly, we affirm the decision of the Senate Appeals Officer as
to the additional reasons for denial raised by the Senate to the Senate Appeals
Officer.

ROBERT SIMPSON, Judge

Judges Cohn Jubelirer and Leavitt did not participate in the decision in this case.
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

Marc Levy,
Petitioner
No. 2222 C.D. 2010

V.

Senate of Pennsylvania,
Respondent

ORDER

AND NOW, this 15™ day of January, 2014, the final determination of
the Senate Appeals Officer is AFFIRMED as to the additional reasons for denial
raised by the Senate to the Senate Appeals Officer.

ROBERT SIMPSON, Judge



