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COMMONWEALTH OF PENNSYLVANIA : IN THE SUPERIOR COURT OF
: PENNSYLVANIA
V.
EVAN BROWN
Appellant :  No. 1189 MDA 2023

Appeal from the Judgment of Sentence Entered June 21, 2023
In the Court of Common Pleas of Dauphin County Criminal Division at
No(s): CP-22-CR-0000356-2022

BEFORE: LAZARUS, P.J., PANELLA, P.J.E., and MURRAY, J.
MEMORANDUM BY LAZARUS, P.J.: FILED: MAY 15, 2024

Evan Brown appeals from the judgment of sentence, entered in the
Court of Common Pleas of Dauphin County, following his convictions of two
counts of endangering welfare of children (EWOC),! and one count each of
driving under the influence - general impairment (DUI)2 and recklessly
endangering another person (REAP).3 After review, we affirm on the well-
written opinion authored by the Honorable William T. Tully.

We adopt the trial court’s full factual summary set forth in its opinion,
see Trial Court Opinion, 11/21/23, at 2-7, but, nevertheless, provide a

truncated version here. On January 5, 2022, Brown was in a heated argument

118 Pa.C.S.A. § 4304(a)(1).
2 75 Pa.C.S.A. § 3802(a)(1).

318 Pa.C.S.A. § 2705.
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with Rebecca Grady, his girlfriend. Brown was intoxicated at the time and
wanted to drive their children* to “Nan’s” house. See id. Grady repeatedly
asked Brown to let her drive because Brown was intoxicated. However, Brown
refused, put the children in the vehicle, and demanded that Grady get in as
well.

Throughout the drive, Brown continued to argue with Grady, who, in
turn, continued to warn him that his behavior was dangerous and that he was
too drunk to drive, and begged him to pull over. During the drive, Brown also
sideswiped trash cans, struck a utility pole, and punched Grady. Grady
repeatedly warned Brown that he was endangering their children, but Brown
refused to acquiesce and continued driving intoxicated and arguing with

Grady.®> Brown told Grady to lie about who had been driving. See id. at 6.

4 Brown and Grady had a then-two-year-old daughter and a then-three-
month-old son. See id. at 5.

> Police were notified that Grady had texted a friend and that the text had
prompted the friend to call the police. See id. at 2-3. As a result, Lower
Swatara Township Police Officer Jordan Thomas responded and, ultimately,
was provided with Grady’s phone number. See id. Officer Thomas called
Grady and spoke with her regarding Brown’s behavior. See id. Grady
informed Officer Thomas that she and Brown were at 905 Cumbler Street.
See id.

At roughly the same time, Dauphin County Dispatch received a call reporting
an intoxicated or suspicious person involved in a domestic violence incident
outside of 905 Cumbler Street. See id. at 3.

Police responded to 905 Cumbler Street, where they encountered Brown, who
was visibly intoxicated and belligerent. See id. at 2-4.
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Brown’s arrival at "Nan’s” house was captured on video surveillance by
the Dauphin County Housing Authority. See id. at 4. The video depicted
Brown pull into the parking lot, exit the driver’s seat, and retrieve a child out
of the back seat. See id. at 5. The video also depicted Grady exiting the
passenger seat and retrieving a child out of the back seat. See id.

Ultimately, police responded and arrested Brown. Brown was charged,
inter alia, with the above-mentioned offenses.® On March 13-14, 2023,
Brown, acting pro se,’ proceeded to a jury trial, after which he was convicted
of the above-mentioned offenses. The trial court deferred sentencing and
ordered the preparation of a pre-sentence investigation report.

Following trial, Brown relinquished his pro se status and Attorney
Bradley filed a motion for acquittal, which the trial court denied on April 27,
2023. Subsequently, on June 21, 2023, the trial court sentenced Brown to an
aggregate sentence of 18 to 36 months’ imprisonment. On June 28, 2023,
Brown filed a timely counseled post-sentence motion, which the trial court
denied. Brown filed a timely notice of appeal and a court-ordered Pa.R.A.P.

1925(b) concise statement of errors complained of on appeal. Brown now

raises the following claims for our review:

[1.] Was there insufficient evidence to establish that [] Brown
acted recklessly when[,] under controlling law[,] there must be

6 Brown was also charged with institutional vandalism - educational facility,
see 18 Pa.C.S.A. § 3307(a)(3), but this charge was withdrawn prior to trial.

/7 Prior to trial, the trial court appointed Spencer Bradley, Esquire, as Brown'’s
standby counsel. See Opinion and Order, 7/22/22, at 1.
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evidence of unsafe driving separate from the underlying [DUI]
conduct?

[2.] Was there insufficient evidence to establish that [] Brown
knowingly placed his children in harm’s way when[,] under
controlling law[,] there must be evidence of unsafe driving
separate from the underlying [DUI] conduct?

Brief for Appellant, at 5.
Both of Brown’s claims challenge the sufficiency of the evidence, for

which we adhere to the following standard of review:

The standard we apply in reviewing the sufficiency of the evidence
is whether[,] viewing all the evidence admitted at trial in the light
most favorable to the verdict winner, there is sufficient evidence
to enable the fact-finder to find every element of the crime beyond
a reasonable doubt. In applying [the above] test, we may not [re-
Jweigh the evidence and substitute our judgment for the fact-
finder. In addition, we note that the facts and circumstances
established by the Commonwealth need not preclude every
possibility of innocence. Any doubts regarding a defendant’s guilt
may be resolved by the fact-finder unless the evidence is so weak
and inconclusive that[,] as a matter of law[,] no probability of fact
may be drawn from the combined circumstances. The
Commonwealth may sustain its burden of proving every element
of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence. Moreover, in applying the above test,
the entire record must be evaluated[,] and all evidence actually
received must be considered. Finally, the [trier] of fact[,] while
passing upon the credibility of witnesses and the weight of the
evidence produced, is free to believe all, part[,] or none of the
evidence.

Commonwealth v. Smith, 97 A.3d 782, 790 (Pa. Super. 2014) (citation
omitted).
The REAP statute provides that “[a] person commits a misdemeanor of

the second degree if he recklessly engages in conduct which places or may
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place another person in danger of death or serious bodily injury.” 18 Pa.C.S.A.
§ 2705.

The EWOC statute provides that “[a] parent . . . supervising the welfare
of a child under 18 years of age . . . commits an offense if he knowingly
endangers the welfare of the child by violating a duty of care, protection or
support.” Id. at § 4304(a)(1).

Importantly, we are mindful that “the commission of DUI with children
in a vehicle — by itself — is inadequate to sustain convictions under either our
EWOC or REAP statutes.” Commonwealth v. Delamarter, 302 A.3d 1195,
1205 (Pa. Super. 2023).

However, as the trial court aptly describes throughout its opinion, this
case is not merely a DUI with children in the car. Rather, throughout the
course of his DUI incident, Brown was consistently notified by Grady that his
behavior was reckless and dangerous but, despite these warnings, Brown
continued to argue with Grady, punched her, and continued to drive.
Additionally, Brown struck several trash cans throughout the drive, as well as
a utility pole, and instructed Grady to lie about who was driving the vehicle.

Mindful of the record, the applicable standard of review, the relevant
caselaw, and the parties’ briefs, we affirm on the basis of the trial court’s
thorough and well-reasoned opinion. See Trial Court Opinion, 11/21/23, at
1-13. Consequently, we afford Brown no relief on either of his claims. The
parties are directed to attach a copy of the trial court’s opinion in the event of

further proceedings.
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Judgment of sentence affirmed.

Judgment Entered.

Bl et

Benjamin D. Kohler, Esq.

Prothonotary

Date: 5/15/2024










































